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The Official Committee of Unsecured Creditors (the “Committee”) of The 

Diocese of Rochester, N.Y., the above-captioned debtor and debtor in possession (the “Debtor” 

or the “Diocese”), hereby objects (the “Objection”) to the Debtor’s Motion for Entry of an 

Order Pursuant to 11 U.S.C. §§ 105(a) and 362 Enjoining the Continued Prosecution of Certain 

Lawsuits[Docket No. 4] (the “Injunction Motion”).1  In support of its Objection, the Committee 

respectfully states as follows:   

I. INTRODUCTION 

1. The Injunction Motion seeks an indefinite stay of all litigation against the non-

debtor Additional Stay Parties, which assert or will assert causes of action arising from or related 

to the sexual abuse of children by individuals for whom the Additional Stay Parties were 

responsible (such claims, the “Sexual Abuse Claims”).  The length of the requested injunction 

would run until the later of 90 days after the effective date of a plan of reorganization or 

dismissal of the chapter 11 case.  The Diocese purports to seek this relief to achieve its stated 

goal of a global settlement between itself, its insurers, its parishes, its affiliated entities, and 

survivors of childhood sexual abuse who asserted claims against the Diocese (“Survivors”).  The 

Committee, on behalf of Survivors, has negotiated in good faith for more than two and one-half 

years.  Throughout the negotiation process it has become clear that the Diocese is not willing to 

do anything more than push the Survivors to accede to an unreasonable settlement while 

litigation is stayed. 

                                                 
1 Capitalized terms not otherwise defined herein shall have the meanings set forth in the Injunction Motion. 
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2. The length of the negotiations and the Diocese’s actions during this Chapter 11 

case make it clear that the Diocese is negotiating by attrition.  The Diocese seeks to wear down 

Survivors in an effort to get them to accept an unreasonable settlement.  The Diocese has done 

nothing meaningful to get its insurers to fund an appropriate settlement.  The only action the 

Diocese took against its insurers was to object to stay relief and file a complaint (in an adversary 

proceeding that was promptly stayed) more two years ago.  In stark contrast, the Diocese’s 

actions towards survivors have been aggressive, including the rhetoric it uses in its Injunction 

Motion – in which it violates the mediation privilege by wrongfully accusing the Committee of 

being the reason there is no resolution to this Case.  The Diocese is not the victim here.  The 

Diocese’s own failures to protect children are the cause of its liability.   

3. Survivors, through the Committee, have negotiated in good faith and will 

continue to do so.  Survivors are committed to a fair resolution that takes into account their 

grievous damages, the assets of the Diocese and any entity that wishes to obtain a channeling 

injunction, and the amount of insurance available to cover claims.  That good faith was 

demonstrated, in part, through the Committee’s agreement to stay litigation against non-debtor 

entities in order to allow all parties breathing room to negotiate.  The Diocese’s failure to 

marshal its assets and insurance to provide a fair settlement underscores the need for litigation 

against non-debtor entities to proceed at this time.  This Court should not deny any individual 

Survivor’s right to a jury trial against any entity that has not commenced a case under Title 11. 

There is no basis to extend section 362 to non-debtor entities; nor is there any basis to stay 

litigation against non-debtor entities pursuant to section 105(a). 
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4. The Diocese has not presented sufficient evidence to support the alleged grounds 

for the sweeping relief it seeks.  The Diocese contends that the injunction is justified: 

(i) to avoid the depletion of estate assets; (ii) avoid potential 

collateral estoppel issues which would force the Diocese’s 

participation in the CVA Cases; (iii) prevent the distraction of key 

personnel from the critical task of reorganizing the Diocese’s 

estate and (iv) preserve an environment in which all parties in 

interest can collectively engage in settlement negotiations 

regarding a plan of reorganization to address abuse-related 

liabilities of the Diocese, as well as the Additional Stay Parties. 

 

Complaint at p. 3; Injunction Motion at ¶ 7. 

5. The Diocese offers no evidence that its resources will be materially diverted if 

litigation against the Additional Stay Parties is allowed to continue.  The Diocese instead relies 

on conclusory allegations that it will be required to expend time and money responding to 

discovery and in its capacity as manager of the Protected Self Insurance Program (“PSIP”) to 

protect its own legal interests as the “real party defendant.”  Neither of these arguments are 

persuasive.  First, the Bankruptcy Code does not protect debtors from responding to discovery 

requests.  Second, the Diocese has already gathered, reviewed, and produced voluminous 

documents to the Committee and its insurers.  As such, it will not have to recreate the wheel and 

expend material resources undertaking that work in the CVA Cases.  Third, all parties to, and the 

state court presiding over, the CVA Cases is incentivized to streamline discovery in those cases 

as is common in any similar set of similar claims pending against a single defendant.  Finally, it 

is highly unlikely that management of the PSIP fund will distract the Diocese’s personnel to the 

point of inability to negotiate resolution of the Chapter 11 case.   
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6. The Diocese has provided no evidence or authority to support a determination that 

the proceeds of its general liability policies (in contrast to the policies themselves) are even 

property of the estate.  Moreover, the Diocese conflates insurance policies with different terms 

and asks the Court to draw sweeping conclusions regarding policies that do not uniformly apply 

to all claims.  For example, defense costs may reduce per-occurrence limits under policies issued 

by LMI between 1977 and 1986, policies issued by Continental from the early 1950s through 

1977 do not include any erosion of coverage on account of defense costs.  Additionally, the 

LMI/Interstate policies with eroding coverage have sufficiently high per-occurrence limits – and 

no applicable aggregate limits – that defense costs will not materially deplete coverage.  

Moreover, defense expenditures are not paid by LMI until the conclusion of the underlying case, 

either through settlement or judgment.  In other words, the LMI policies are not traditional “duty 

to defend” policies that pay defense costs as they are incurred.  Finally, the Diocese fails to 

address the fact that insurance proceeds will not be paid without an order of this Court 

authorizing the payment given the potential applicability of the stay to the proceeds of the policy.  

With sweeping generalizations about the applicability of insurance, the Diocese overlooks the 

fact that each, individual Survivor’s third-party claim involves unique facts triggering different 

insurance policies and individual coverage analyses.  To grant a wholesale injunction against all 

Survivors without assessing their unique set of individualized facts is improper. 

7. The Diocese offers no evidence to support its theory that litigation against the 

Additional Stay Parties should be stayed to avoid the distraction to the Diocese’s employees.  

Cases that have enjoined lawsuits against key personnel of a debtor have only done so based on 
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substantial evidence that the individual is critical to the reorganization effort.  The cases relied 

upon by the Diocese only support staying litigation against individuals who have been sued in 

their own right (as guarantors, principals, officers or directors) and who are key to the 

reorganization effort.  Here, the Diocese makes an argument that is unsupported by any of its 

cited authority: that litigation against non-debtor entities that have no role in the Diocese’s 

reorganization should be stayed because of the incidental impact that litigation may have upon 

personnel of the Diocese, who are not themselves parties to the litigation but are allegedly 

involved in the Diocese’s reorganization. 

8. In addition, the Diocese has failed to apprise the Court that critical factors present 

in the cases it relies on are not present here.  For example, the cases that find that the debtor is 

the real party defendant in litigation with non-debtors are limited to situations where the non-

debtor’s liability is derivative of the debtor’s, and the debtor is the real target of the litigation.  

The necessary harm to the debtor cannot be based on the mere inconvenience of continued 

actions against co-defendants.  Rather, the debtor must show actual harm.  Most authorities only 

find this harm exists where the debtor has a contractual indemnification obligation to the non-

debtor co-defendants.  While parishes have asserted indemnification claims against the Diocese, 

they have not presented any evidence of contractual indemnification obligations.2 

                                                 
2 See, e.g., Claim no. 114 filed by All Saints Parish as an exemplar of claims filed by the Parishes.  Further, 

it is “well established” in New York that a party “who has itself participated to some degree in the wrongdoing 

cannot receive the benefit of” common law indemnity claims.  XPO Logistics v. Malcomb, 2021 WL 408243, 2021 

NY Slip. Op. 30352(U), at *5 (N.Y. Co. Feb 5, 2021) (quoting Trustee of Columbia Univ. v Mitchell/Giurgolas 

Assoc., 109 A.D.2d 449, 453 (1st Dep’t 1985)). 
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9. The Diocese asks this Court for the extraordinary relief of granting the Additional 

Stay Parties the protections afforded to a debtor-in-possession under the Bankruptcy Code, 

without the related obligations that a debtor must undertake in exchange for such protections, 

such as limitations on asset transfers and transparency regarding pre- and post-petition 

transactions.  A stay of the CVA Actions for the entirety of the Diocese’s chapter 11 case will 

not facilitate meaningful settlement discussions or allow a productive mediation to occur.  In 

fact, such a stay could have a detrimental effect on the Chapter 11 case by allowing the Diocese 

and its insurers to negotiate or take aggressive action that would ultimately lead to a failed case.  

For example, if the Diocese seeks to impose an inadequate settlement through a plan involving 

non-consensual releases of non-debtor entities, it is almost certain that such plan is not 

confirmable without Survivors’ consent.  The requested injunction will insulate the insurance 

carriers from risk, removing any incentive to fund a fair settlement.  This will harm the Diocese 

by reducing insurance resources available to fund a plan of reorganization.  As such, it is clear 

that the Injunction Motion is nothing more than an attempt to absolve the parishes and other 

Additional Stay Parties of any liability to Survivors by keeping the cases under wraps until a plan 

is confirmed or the case is dismissed. 

10. The requested injunction, premised on the tired assertion that it will facilitate a 

global settlement and confirmation of a consensual plan, will do nothing more than disempower 

Survivors, deny them justice, and substantially impede efforts to negotiate a settlement through 

mediation.  It is axiomatic that pending litigation, discovery deadlines, and trial dates motivate 

parties and their insurers to come to the table and ultimately to settle.  Litigation creates risk for 
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all involved – plaintiffs, defendants, and insurers – and provides motivation to settle.  Preventing 

litigation allows defendants and their insurers to strong-arm plaintiffs into inadequate 

settlements.  Simply put, litigation levels the playing field.  As such, prosecution of the CVA 

Cases will facilitate rather than impede a global settlement.   

11. The Diocese seeks to short-circuit its complaint by seeking an effectively 

permanent injunction through its Injunction Motion rather than seeking a limited temporary 

restraining order or preliminary injunction.  The permanent injunction would deny any party the 

ability to challenge the relief requested in the adversary proceeding by jettisoning the Survivors’ 

rights, as defendants in the adversary proceeding, to discovery pursuant to the Federal Rules of 

Bankruptcy Procedure regarding the propriety of the requested injunctive relief.  

12. The Diocese cannot establish the requisite elements for the issuance of a 

preliminary injunction under Rule 7065 of the Federal Rules of Bankruptcy Procedure because it 

cannot show that prosecution of the CVA Cases will disable its reorganization efforts or that the 

harm it will suffer if the Injunction Motion is not granted outweighs the harm that the Survivors 

will suffer if the motion is granted. 

II. FACTUAL BACKGROUND 

A. The Bankruptcy 

13. On September 12, 2019 (the “Petition Date”), the Debtor commenced a voluntary 

case (the “Case”) under chapter 11 of the Bankruptcy Code.  The Debtor is authorized to 

continue to operate its business and remain in possession of its properties as a debtor in 
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possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee or 

examiner has been appointed in this Case.  

14. On September 24, 2019, the United States Trustee for Region 2 appointed the 

Committee pursuant to section 1102 of the Bankruptcy Code.  The Committee consists of eight 

individuals who were sexually abused as minors by perpetrators for whom the Debtor was 

responsible.  See Notice of Appointment of Official Committee of Unsecured Creditors [Docket 

No. 68 in Case No. 19-20905]. 

15. The Child Victims Act (“CVA”) modified the statute of limitations and created a 

“window” during which victims of child sex abuse whose claims may have been time-barred 

may commence a timely civil action. 

B. The Sexual Abuse Claims 

16. Approximately 485 Sexual Abuse Claims were filed against the Diocese prior to 

the August 13, 2021 Bar Date.  These claims identify approximately 185 perpetrators of sexual 

abuse, including approximately 56 perpetrators who abused more than one individual. The abuse 

in the Diocese was horrific and has adversely impacted the lives of each sexual abuse claimant 

and their families, as well as countless others who have not, or are unable to, file claims. 

C. The Additional Stay Parties Have Direct Liability for CVA Claims 

17. The Diocese’s parishes are separately incorporated entities under New York law.  

See Affidavit of Rev. Daniel J. Condon Regarding Structure and Pre-Filing History of the Debtor 

and in Support of Chapter 11 Petition and First Day Pleadings [Docket No. 6], ¶ 19 (the 

“Condon Aff.”).  Under New York’s Religious Corporations Law, the Bishop is the ex officio 
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President and the Vicar-General is the ex officio Vice-President of each Parish corporation. Each 

Parish corporation has five trustees, which in all cases include (a) the Bishop, (b) the Vicar-

General, (c) the Parish pastor and (d) two lay members.  Sexual abuse survivors have also 

asserted direct claims against Parishes and other entities related to the Debtors.  Given that the 

Bishop is president of each Parish corporation, his knowledge of abuse is imputed to each Parish 

corporation.  Thus, Parishes are liable for abuse perpetrated by any person affiliated with a 

Parish (including potentially for any subsequent abuse by the same individual at another Parish). 

D. The Adversary Complaint and Injunction Motion 

18. On April 6, 2022, the Diocese commenced the Adversary Proceeding by filing the 

Complaint [Docket No. 1]. 

19. The Debtor asserts that from the opening of the CVA’s window on August 14, 

2019, through the Petition Date, multiple claims and lawsuits were filed against the Debtor and 

other entities stemming from the sexual abuse of survivors (the “CVA Cases”).  See Complaint, 

¶¶ 19–20.   

20. Through the Adversary Proceeding, the Debtor seeks to enjoin the prosecution of 

the CVA Cases against non-debtor entities, which, among other things, seek to liquidate the 

survivors’ claims against the Debtor and/or affiliated entities and otherwise would be resolved by 

judgment or other judicial order in the CVA Cases.  See Complaint, Counts I and II. 

21. According to the Debtor, a material issue in the Adversary Proceeding is the 

availability of the Debtor’s many decades of insurance policies, including both primary and 

excess coverage, to compensate the survivors of sexual abuse.  See Declaration of Attorney 

Case 2-22-02075-PRW,    Doc 17,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Main Document  , Page 16 of 55



10 
DOCS_NY:45619.2 18502/002 

James R. Murray Regarding Insurance Coverage [Docket No. 8] (“Murray Decl.”), ¶ 17 (“My 

understanding is that the CVA Claimants seek to litigate CVA cases against parishes and other 

entities affiliated with the Diocese….  Many of these CVA cases implicate the insurance 

coverage discussed above based on the dates of alleged abuse.”), ¶ 18 (“Nearly all the primary 

and excess policies described above cover the Diocese, its parishes, and other affiliated 

entities.”), ¶ 21 (“As a result of the way New York law determines the number of occurrences, 

litigation of claims against the parishes involving alleged abuse that implicates the Diocese could 

result in a judgment or settlement that would erode the per accident/occurrence limits of the 

occurrence-based policies available to the Diocese and thus deprive the Diocese of insurance 

proceeds for the same occurrence.”), ¶ 22 (“the cost of defending against CVA cases asserted 

against the parishes and affiliated entities would reduce or exhaust the amount of insurance 

coverage from LMI available to the Diocese”), ¶ 23 (“Litigating claims falling within the 

relevant claims-made policies would also deprive the Diocese of insurance coverage.”). 

E. The Diocese Has Extensive Insurance Coverage 

22. The Murray Declaration clearly reflects that the Diocese has deep and extensive 

coverage for sexual abuse claims that occurred between March 1952 and July 1986.  

23. From 1952 through 1977, the Diocese purchased insurance from Continental (as 

defined in the Murray Declaration) with primary limits between $50,000 to $500,000 per 

occurrence (with amounts increasing over the passage of time).  In addition, the Diocese also 

purchased excess policies of $3 million per occurrence.  Murray Declaration, ¶10.  Notably, 

these policies do not have aggregate limits and are not eroded by defense costs.  Thus, for a 
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single occurrence under the Continental policies in 1976, for example, there is up to $3.5 million 

of coverage available to compensate Survivors notwithstanding the cost of defense.  Under that 

same policy, each additional occurrence would increase available insurance by an additional $3.5 

million.  Based on the Committee’s analysis, in excess of 300 claims are covered by Continental 

policies. 

24. From June 1977 through July 1986, the Diocese purchased insurance from LMI 

(as defined in the Murray Declaration) with per occurrence limits of $125,000 in excess of a self-

insured retention of $75,000.3  From 1978 through 1986, the Diocese purchased excess insurance 

from Interstate (as defined in the Murray Declaration) and LMI in the amount of $9.8 million per 

occurrence from 1978 to 1983 and $24.8 million per occurrence from 1983 to 1985.  Murray 

Decl., ¶ 13.  None of these policies provide for payment of defense costs prior to settlement or 

judgment.  LMI’s policies do provide for erosion of limits on account of defense costs.  

However, given the high per-occurrence limits of up to $9.925 million (1978-83) and $24.925 

million (1982-85), such erosion is likely immaterial.  Based on the Committee’s analysis, 

approximately 125 claims are covered by LMI policies. 

25. There is largely no insurance coverage for claims occurring between 1986 and 

shortly before the Petition Date given that the policies were claims made policies and/or 

contained sexual abuse exclusions.  In any event, only a relatively small number of claims were 

asserted for abuse occurring after 1986. 

26. Many claims involve coverage under multiple policy periods. 

                                                 
3 The Committee understands that certain insurers within the LMI coverage group are insolvent and that slightly less 

than $125,000 is available on account of these policies. 
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27. Under New York law, for claims spanning multiple policy periods, in particular,  

the insurance available for any one claim would likely be many multiples of the per-occurrence 

limit—not a single per-occurrence limit.  See, e.g., Nat’l Union Fire Ins. Co. of Pittsburgh, PA v. 

The Roman Catholic Diocese of Brooklyn, 2017 WL 748834, at *7 (N.Y. Sup. Ct. Feb. 27, 2017) 

(“[T]he incidents of abuse suffered by each of the claimants constituted multiple occurrences and 

there was at least one ‘occurrence’ per claimant per policy period because the injuries suffered 

by each claimant were unique to that claimant in a given policy year and caused by separate 

incidents.”); Roman Catholic Diocese of Brooklyn v. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa., 

21 N.Y.3d 139, 149, 991 N.E.2d 666, 672 (2013) (concluding that a priest’s alleged sexual abuse 

of the same child taking place over a six-year period constituted multiple occurrences). 

Therefore, in this case, even under a conservative analysis of the “number of occurrences” issue, 

the Diocese’s policies still provide a massive amount of coverage for the Diocese and its related 

entities. 

28. As demonstrated by the Murray Declaration, and as explained above, the Diocese 

has extensive insurance coverage.  The Diocese, however, attempts to conflate policy issues.  For 

example, arguing that defense costs erode limits for some policies, notwithstanding that eroding 

limits only apply to LMI/Interstate’s per-occurrence limits but do not apply at all with respect to 

Continental’s policies.  And then glossing over the fact that the LMI/Interstate policies have 

extremely high per-occurrence limits –ranging from $9.925 million (1978-83) to $24.925 million 

(1982-85)—for a single occurrence (let alone multiple occurrences, which is likely under New 

York law), such that any potential erosion for a particular claim may well be immaterial   At the 
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very least, the Diocese must provide evidence regarding which CVA Cases, in particular, may 

cause material erosion to specific per-occurrence limits rather than painting with a broad brush 

with respect to all CVA Cases. 

F. The Insurance Adversary Proceeding 

29. On November 14, 2019, the Diocese commenced a complaint seeking declaratory 

judgment regarding its insurance policies.  That case is captioned The Diocese of Rochester v. 

The Continental Insurance Company, et al. (In re The Diocese of Rochester), Adv. No. 19-

02021-PRW (Bankr. W.D.N.Y.) (the “Insurance Adversary”).  That proceeding has been 

effectively stayed by operation of this Court’s Order Directing Mediation and Appointing 

Mediator [Insurance Adv. Docket No. 39] (the “Mediation Order”).   

30. In May 2021, the Diocese sought approval of a settlement between itself and two 

of its insurers, LMI and Interstate.4  The Committee and Survivors opposed the Insurance 

Settlement Motion on the basis that, among other things, the amount of the settlement was too 

low.5  After a contested hearing, the Court denied the Insurance Settlement Motion without 

prejudice.6  The Diocese’s negotiation of a low settlement with two insurers over the 

Committee’s objection made it clear that the Diocese’s objective is a settlement that provides the 

path of least resistance even if it does not provide just compensation to survivors.  The Diocese’s 

                                                 
4 See Motion for Entry of an Order Approving Settlement Agreement with Certain Underwriters at Lloyd’s, London, 

Certain London Market Companies, Interstate Fire & Casualty Company and National Surety Corporation 

[Insurance Adv. Docket No. 99] (the “Insurance Settlement Motion”). 

5 See Official Committee of Unsecured Creditors’ Objection to Debtor’s Motion for Entry of an Order Approving 

Settlement Agreement with Certain Underwriters at Lloyd’s, London, Certain London Market Companies, Interstate 

Fire & Casualty Company and National Surety Corporation [Insurance Adv. Docket No. 136] and joinders thereto 

by Survivors [Insurance Adv. Docket Nos. 137, 138, 139, 141, 142, 143, 145, 146, 147, 148 and 150]. 

6 See Order Denying Motion to Approve Compromise Without Prejudice and Directing Parties to Resume 

Mediation [Adversary Docket No. 153]. 
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efforts to stymie litigation against non-debtor entities is a further example of its efforts to impose 

an unjust settlement by attrition.  

G. Mediation 

31. Pursuant to the Mediation Order, the parties have engaged in mediation over 

numerous sessions, including a session between the Diocese and the Committee on March 9, 

2022.  The Committee has engaged in good faith and has offered a number of settlement options 

to the Diocese.  To date, the parties have not reached a settlement.  The Diocese skirts the limits 

of the mediation privilege by disclosing issues of dispute in the mediation.  Injunction Motion, 

¶ 3.  The Diocese stepped over the line when it mischaracterized discussions regarding its request 

for an extension of the Stay Stipulation.  Injunction Motion, ¶ 4.  The Committee reserves all 

rights regarding this violation of the mediation privilege and the Mediation Order.7  At the very 

least, the Court should strike these paragraphs from the Motion. 

32. Contrary to the Diocese’s assertions, there is no basis to assert that mediation 

must halt if the CVA Cases are litigated against the Additional Stay Parties.  In fact, litigation 

may provide more urgency to the mediation by the Diocese, the Additional Stay Parties and their 

insurers.  The lack of any litigation is clearly allowing these parties to negotiate by attrition given 

that they have not offered a sufficient settlement that accounts for the grievous harm to 

Survivors, the assets of the Diocese and the Additional Stay Parties, and their available 

insurance. 

                                                 
7 See Mediation Order at ¶ 3, which provides that “No communication of any type, whether oral or written, related 

in any way to the mediation, may be used by any party…for any purpose, including…in any…judicial proceeding 

and may not be disclosed to any party that is not a party to the mediation.” 

Case 2-22-02075-PRW,    Doc 17,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Main Document  , Page 21 of 55



15 
DOCS_NY:45619.2 18502/002 

33. The Committee’s good faith is underscored by a number of factors.  First, the 

Committee has supported mediation from the start of the case.  Committee members have 

appeared and been active in every mediation session.  The Committee, in consultation with 

counsel to the vast majority of Survivors, entered into the Agreed Stipulation and Order 

Pursuant to 11 U.S.C. § 105(a) Staying Prosecution of Certain Lawsuits [Docket No. 452](the 

“Stay Stipulation”).  The Committee, in consultation with counsel to Survivors, agreed to 

extend the Stay Stipulation eleven times through March 23, 2022.  The Committee clearly 

entered into this stipulation to give all parties the necessary breathing room to negotiate a 

consensual chapter 11 plan that, among other things, (a) provides just compensation to survivors 

and (b) provides consensual releases to third parties, including the Additional Stay Parties.  The 

Committee has acted in good faith in mediation for over two years.  The Committee will 

continue to act in good faith and is committed participating in mediation even while litigation is 

active.  Contrary to the Diocese’s view that mediation has stalled, the mediator has not declared 

an impasse and mediation can and should continue. 

H. The Adversary Complaint and Injunction Motion 

34. On April 6, 2022, the Diocese filed an adversary complaint (the “Complaint”) 

seeking (1) declaratory relief regarding an extension of the automatic stay to the Additional Stay 

Parties until 90 days after the earlier of the effective date of a confirmed plan or dismissal of the 

bankruptcy case, and (2) an injunction against continued litigation of the CVA Cases for the 

same duration.   
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35. Concurrent with the filing of the Complaint, the Diocese filed its Injunction 

Motion seeking immediate relief and set the matter for hearing on April 27, 2022 at 11:00 a.m. 

(prevailing Eastern Time).   

36. The Complaint includes, and the Injunction Motion incorporates, a list of pending 

CVA Cases (Complaint, Exhibit A) and identifies various Additional Stay Parties (Complaint, 

Exhibit B).  All of the CVA Cases are still in the “pre-deposition written discovery” stage.  

Complaint, ¶28.  The Diocese does not allege any trial dates, deadlines, or immediate expenses 

borne by it in connection with prosecution of any of the CVA Cases against the Additional Stay 

Parties.  To the contrary, the Diocese admits that the CVA Cases “have not progressed to a point 

where they are ready for trial.” Id. 

37. The sole evidence supporting the Injunction Motion is the Murray Declaration, 

wherein the Diocese’s special insurance counsel offers a general description of the PSIP pursuant 

to which the Diocese coordinates self-insurance coverage for its participants, which appears to 

include the Additional Stay Parties, an overview of aspects of the Diocese’s insurance policies 

and conclusory allegations regarding the purported effect of litigation of the CVA Cases on the 

Diocese’s insurance. 

III. THE INJUNCTION MOTION SHOULD BE DENIED 

38. The Diocese seeks injunctive relief to stay prosecution of the CVA Cases against 

dozens of non-debtors pursuant to the automatic stay governed by Bankruptcy Code section 

362(a) and pursuant to the Court’s general authority governed by Bankruptcy Code section 
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105(a).  These provisions are distinct, and the Diocese is not entitled to injunctive relief under 

either statute.  

39. The Diocese bears the burden of proof in seeking the “extraordinary and drastic 

remedy” of enjoining litigation against a nondebtor.  See, e.g., Chase Manhattan Bank v. Third 

Eighty-Ninth Assoc. (In re Third Eighty-Ninth Assoc.), 138 B.R. 144, 146 (S.D.N.Y. 1992) 

(citations omitted; stay of guaranty action reversed).  In re Anje Jewelry Co., Inc., supra, 47 B.R. 

at 487 (same; preliminary injunction against guarantor denied).   

A. The Automatic Stay of Section 362(a) of the Bankruptcy Code Does Not 

Apply to Prosecution of the CVA Cases Against the Additional Stay Parties 

40. The Diocese fails to demonstrate that the automatic stay extends to litigation of 

the CVA Cases against non-debtors under any subdivision of Bankruptcy Code section 362(a), 

including (a)(1) (stay of any action against the debtor), (a)(3) (stay of any act to obtain 

possession of property of the estate), or (a)(6) (stay of any act to collect or recover claim against 

the debtor) relied on by the Diocese.  Injunction Motion, ¶ 22. 

1. The CVA Cases Are Not Stayed By to Section 362(a)(1) 

41. Continued prosecution of the CVA Cases against non-debtors is not a violation of 

the automatic stay under section 362(a)(1).  Based on the plain language of this section, the 

automatic stay provisions regarding the commencement or continuation of judicial proceedings 

apply only to the debtor and do not extend to non-debtor co-defendants.  See Bankr. Code 

§ 362(a)(1) (automatic stay of any action against the debtor that arose before the commencement 

of the case).  Courts agree that there is no automatic extension of this provision with respect to 

co-defendants named in a lawsuit.  See, e.g., Teachers Ins. & Annuity Assn v. Butler, 803 F. 2d 
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61, 65 (2d Cir. 1986) (“It is well-established that stays pursuant to 362(a) are limited to debtors 

and do not encompass non-bankruptcy co-defendants;” stay of appeal as to individual partners of 

debtor denied); Wedgeworth v. Fibreboard Corp., 706 F. 2d 541, 544 (5th Cir. 1983) (“[W]e 

conclude that §362 does not operate as an automatic stay of claims against the co-defendants of 

Johns-Manville and Unarco;” mandatory and discretionary stay of litigation under sections 362 

and 105 rejected); The Diocese of Buffalo, N.Y. v. JMH Doe, et al. (In re The Diocese of Buffalo, 

N.Y.), 618 B.R. 400, 405 (Bankr. W.D.N.Y. 2020)(holding that “parishes and other [a]ffiliated 

[e]ntities …do not enjoy the benefit of the stay that section 362(a)(1) gives to a debtor”); (GAF 

Corp. v. Johns-Manville Corp (In re Johns-Manville Corp.), 26 B.R. 405, 409-11 (Bankr. 

S.D.N.Y. 1983), aff’d, 40 B.R. 219 (S.D.N.Y 1984) (automatic stay applies only to the debtor; 

summary judgment regarding declaratory relief to stay litigation against asbestos co-defendants 

denied); In re Anje Jewelry Co., Inc., 47 B.R. 485, 486 (Bankr. E.D.N.Y. 1983) (same; motion to 

enjoin state court litigation denied).  In fact, this is consistent with the published position the 

Diocese has taken with respect to the Dioceses’s explanation of the implications of filing its 

petition for chapter 11 relief.  The Diocese, on its website, states that parishes within the Diocese 

are not in bankruptcy and that the parish assets will not be used to pay debts of the Debtor.  See 

News Release issued by the Diocese of Rochester Issued September 12, 2019, 

https://www.dor.org/docs/News-Release.pdf (stating that the parishes “ministries and operations 

of the parishes should not be directly affected by the Diocese’s Chapter 11 proceeding.”). 
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2. The CVA Cases Are Not Stayed by Section 362(a)(3) 

42. For similar reasons, the Diocese is not entitled to a stay under the plain language 

of section 362(a)(3), which automatically stays “any act to obtain property of the estate . . . or to 

exercise control over property of the estate.”  The Diocese argues that “shared insurance 

coverage” between the Diocese and Additional Stay Parties mandates an extension of the 

automatic stay to enjoin prosecution of the CVA Cases.  Injunction Motion, ¶49.  However, this 

assertion does not stand up to scrutiny.  First, the Diocese’s position appears to be that the PSIP 

funds are not property of the estate.  Second, under the LMI\Interstate policies, defense costs are 

not paid until conclusion of the case.  Third, the Continental Policies are not wasting policies 

where per-occurrence limits are diminished by defense costs.  Fourth, this Court can still govern 

when and whether proceeds of a policy may be paid and eliminate the risk of dissipation.  

Finally, to the extent cases are uninsured, there is no basis to assert that any action is being taken 

against property of the estate. 

43. The Diocese argues that prosecution of the CVA Cases against the Additional 

Stay Parties will immediately and irreparably harm the bankruptcy estate by dissipating funds of 

the PSIP.  Injunction Motion, ¶ 43.  According to the Diocese, the PSIP is funded by assessments 

on its participants, including the Additional Stay Parties.  The Diocese argues that PSIP funds 

used to litigate the CVA Cases against Additional Stay Parties will diminish the amount of PSIP 

funds available to the Diocese.  This argument is unsupported by the evidence or logic.   

44. In fact, the Diocese carefully avoids addressing whether PSIP funds are property 

of the estate, and clearly takes pains to insinuate that the funds are not property of the estate by 
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noting that they are separately accounted for.  See Injunction Motion, ¶ 43; Affidavit of Lisa M. 

Passero Regarding the Debtor’s Assets and Operations in Support of the Chapter 11 Petition 

[Docket No. 6](“Passero Aff.”), ¶¶ 38-46.  To the extent PSIP funds are not property of the 

estate, there is no basis to enact a stay of litigation on account of potential dissipation of PSIP 

funds.  Moreover, if PSIP funds are assets of the estate, then the Diocese should act as a 

fiduciary and seek to protect those funds from dissipation; it should not simply stand by while 

the funds are depleted.  Finally, the Diocese can and should, as a fiduciary, increase assessments 

from any non-debtor party to the PSIP if necessary.  The argument that the Court should impose 

a stay of non-debtor litigation because PSIP funds might be depleted is a red herring. 

45. The cases relied upon by the Diocese do not support its assertion that it will be 

harmed if the Additional Stay Parties have access to insurance coverage.8  In Ochs v. Lipson et 

al. (In re First Central Fin. Corp.), 238 B.R. 9 (Bankr. E.D.N.Y. 1999), the bankruptcy court 

emphasized that even if an insurance policy itself belongs to the estate, the question of whether 

proceeds are property of the estate “must be analyzed in light of the facts of each case.”  Id. at 17 

(citations omitted).  Thus, to the extent that the Diocese and Additional Stay Parties are co-

insureds under certain insurance policies, the issue is whether any CVA Case threatens to deplete 

the insurance proceeds available to the estate.  As explained above, the Diocese has not carried 

its burden to demonstrate that the amount of insurance proceeds under policies available to the 

                                                 
8 The stay order in Roman Catholic Diocese of Harrisburg, case no. 20-00599 (HWV) (Bankr. M.D. Pa. April 2, 

2020) [Docket No. 222] (cited at Injunction Motion, ¶26) was unopposed.  The order only stayed actions that trigger 

or would otherwise diminish coverage under the Debtor’s insurance policies, which policies were deemed to be 

property of the estate.  The court did not issue a wholesale injunction against over 400 non-defendants in the 

absence of any documents demonstrating that alleged insurance was, in fact, property of the estate and that litigation 

would have an adverse impact on the estate. 
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estate will be materially reduced as a result of continued prosecution of the CVA Cases against 

the Additional Stay Parties. 

46. The Diocese cites to cases in which bankruptcy courts have made specific, and 

sometimes extensive, findings based on fulsome evidence regarding the existence of insurance 

proceeds as an asset of the estate and the relationship to litigation sought to be enjoined.  

Injunction Motion, ¶26.  See, e.g., Quigley Co., Inc. v. Law Offices of Peter G. Angelos (In re 

Quigley Co., Inc.), 676 F. 3d 45, 54 (2d Cir. 2012) (bankruptcy court found in 2004, and litigant 

did not contest, that debtor’s insurance policies could be used to satisfy settlements, judgments, 

or defense costs such that “potential impact of suits on the bankruptcy estate is thus nothing but 

direct.”); Macarthur Co. v. Johns Manville Corp., 837 F. 2d 89, 92 (2d Cir. 1988) (finding that 

insurance policies and proceeds were substantial property of the estate based on analysis of terms 

and coverage; settlement between debtor and insurers for purposes of channeling injunction 

approved).  The Diocese merely presents potential issues that could impact coverage with respect 

to certain CVA Cases.  However, as noted above, the facts regarding the impact of CVA Cases 

on available coverage must be made on a case-by-case basis given that some policies (those 

issued by Continental) do not have eroding limits based on defense costs and some policies may 

have sufficiently high limits per-occurrence limits that render eroding defense costs immaterial 

(those issued by LMI and Interstate with $9.925 to $24.925 million of per occurrence coverage).  

Finally, cases where abuse took place solely after 1986 are likely uninsured and there is de 

minimis risk of eroding policy limits.  The Diocese’s simplistic approach of stating that there 

may be coverage issues that apply to CVA Cases should not be adopted by this Court and, 
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instead the Court should require the Diocese to provide analysis of the potential effects of CVA 

Cases on insurance proceeds on a case-by-case basis.  See, e.g, Diocese of Buffalo, 618 B.R. at 

406-7 (identifying potential situations where coverage against affiliated entities could implicate 

insurance proceeds and requiring evidence of such effect on a case-by-case basis). 

47. While insurance policies may be property of the estate, numerous courts 

distinguish between ownership of a policy and ownership of proceeds of a policy.  See, e.g., In re 

Allied Digital Technologies, Corp., 306 B.R. 505, 512 (Bankr. D. Del. 2004) (when directors and 

officers’ liability insurance policy only provides direct coverage to directors and officers, 

proceeds thereof are not property of estate); In re Daisy Sys. Sec. Litig., 132 B.R. 752, 755 (N.D. 

Cal. 1991) (when directors and officers are primary beneficiaries under directors’ and officers’ 

liability policy, policy proceeds are not property of bankruptcy estate to be divided among 

creditors according to bankruptcy law); In re Circle K Corp., 121 B.R. 257, 259-61 (Bankr. D. 

Ariz. 1990) (same); In re Louisiana World Expo., Inc., 832 F.2d 1391, 1401 (5th Cir. 1987) 

(same).  The Court can temporarily deny the access to the proceeds of insurance policies.  See, 

e.g., In re Adelphia Commn.s Corp., 302 B.R. 439, 443 (Bankr. S.D.N.Y. 2003)(staying 

proceedings and discovery in adversary proceeding in order to protect against further dissipation 

of insurance proceeds; non-debtor insureds also agreed to be bound by limit on access to 

proceeds).  Alternatively, the Court could place limitations on payment of insurance proceeds.  

See, e.g., In re MF Global Holdings, Inc., 469 B.R. 177, 197 (Bankr. S.D.N.Y 2012) (“The 

Court, therefore, directs counsel for those parties to confer and seek to agree on procedures for 

monitoring expenditure…”).  Thus, to the extent there may be dissipation of policy proceeds, the 
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Court can impose limits on payments.  Nevertheless, the issue is moot at this time given that (a) 

Continental has denied coverage on approximately 300 claims and (b) the LMI\Interstate policies 

do not provide for payment of defense costs on an ongoing basis.  Indeed, the Diocese has 

overlooked a key issue it faces:  how to get the insurance companies to contribute to the 

settlement.  Shielding them from litigation will not incentivize them to contribute.  On the 

contrary, it creates a no-risk environment in which they will hold out for Survivors to fold. 

48. In W.R. Grace & Co. v. Chakarian (In re W.R. Grace & Co.), 386 B.R. 17 

(Bankr. D. Del. 2008), the bankruptcy court extended the automatic stay to certain actions that 

would directly impact the bankruptcy estates based on contractual indemnification rights owed to 

non-debtor defendants under separate agreements.  The W.R. Grace court observed that the non-

debtor defendants provided copies of the agreements “and an index specifically identifying the 

relevant indemnification provisions in all 15 agreements.”  Id. at 29-30.  The Diocese has not 

produced any evidence of contractual indemnity obligations.  The Diocese has not demonstrated 

that the CVA Cases will diminish property of the estate under section 362(a)(3).9   

3. The CVA Cases are Not Stayed by Section 362(a)(6) 

49. Finally, the Diocese argues that “any continued prosecution of the CVA Cases is 

for all intents and purposes, an act to collect, assess or recover a prepetition claim against the 

Diocese in violation of section 362(a)(6) of the Bankruptcy Code.”  Injunction Motion, ¶31 

                                                 
9 The Diocese notes that one bankruptcy court, analyzing an insurance program similar to the Diocese’s imposed an 

involuntary stay on a limited number of survivors where the Committee and the overwhelming majority of survivors 

negotiated a consensual stay.  See The Roman Catholic Diocese of Syracuse, New York v. LG Doe 35, at al. (In re 

The Roman Catholic Diocese of Syracuse, New York), 628 B.R. 571, 578, 580-1 (assessing whether a preliminary 

injunction is necessary to “guard” against a potential violation of the automatic stay. 
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(citing In re Ebadi, 448 B.R. 308, 314-15 (Bankr. E.D.N.Y. 2011)).  It is not.  The fact that the 

Diocese has not offered evidence of a single complaint at issue in the CVA Cases speaks 

volumes.  The complaints’ allegations would reveal that the Survivors have direct, rather than 

derivative, claims against the parishes and other non-debtor parties.  The claims against the 

parishes and other non-debtors are based on their own acts and omissions and not those of the 

Diocese.  The Survivors seek to recover from the assets of the parishes and other non-debtors, 

which are all separate corporations whose assets are allegedly excluded from the estate. 

50. The Diocese’s purported role in defending itself and co-defendants in the CVA 

Cases does not justify the application of the automatic stay.  The Diocese has no legal obligation 

to defend these co-defendants in litigation in which it is no longer a party, or to respond to 

discovery against the co-defendants and coordinate with insurers, because the litigation is 

automatically stayed as to the Diocese.  While the Diocese is free to engage in these activities as 

a volunteer, its election to do so is not a basis for extending the automatic stay to prevent 

litigation against non-debtors.  

51. The Diocese cannot rely on In re Ebadi, 448 B. R. 308 (Bankr. E.D.N.Y 2011) as 

authority for its contention that prosecution of the CVA Cases against non-debtors is a violation 

of section 362(a)(6).  The Ebadi case concerned a foreclosure sale that constituted a substantial 

step toward recovery of a deficiency judgment against the debtor.  In re Ebadi, 448 B.R. at 315.  

The bankruptcy court emphasized that “a creditor is generally not barred from pursuing 

collection of a debt from a non-filing co-obligor or guarantor, even if one of the obligors, or the 

principal obligor is a debtor in bankruptcy and is therefore shielded from collection efforts by the 
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automatic stay.”  Id. at 316.  The case was an exception because prepetition the creditor already 

had a foreclosure judgment allowing recovery from the debtor in the event of a deficiency, and 

the post-petition foreclosure sale was a step toward recovery of a deficiency from the debtor.  Id.  

(“Had [the creditor] dismissed Debtor from the Foreclosure Action and removed Debtor from the 

Foreclosure Judgment prior to the sale going forward, the case would likely have been 

sufficiently analogous to collecting from a non-filing co-obligor such that [the creditor] would 

likely not have been stayed from collecting from [the non-debtor title holder].”). 

52. In sum, the Diocese has failed to provide either facts or authority supporting its 

argument that prosecution of the CVA Cases against parishes and other non-debtors (whose 

assets and operations are alleged to be separate from the Debtor) is a violation of the automatic 

stay of sections 362(a)(1), (3), or (6). 

B. The Diocese Fails to Demonstrate Immediate Adverse Economic 

Consequences to the Estate Sufficient to Warrant a Preliminary 

Injunction Under Section 105(a) of the Bankruptcy Code 

53. The Diocese alternatively argues that the CVA Cases should be enjoined pursuant 

to the Court’s equitable authority under section 105(a) of the Bankruptcy Code.  Injunction 

Motion, ¶¶52-55.  The Diocese bears the burden of demonstrating specific facts—namely, an 

immediate adverse economic consequence to the estate—sufficient to warrant an extension of 

the automatic stay to the CVA Cases pending against non-debtor entities.  The Diocese fails to 

satisfy this burden.  None of the key factors present in the cases relied upon by the Diocese are 

present here.  Further, imposing a stay will likely have an adverse impact on the Debtor in that 
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doing so shields the insurance carriers from any risk and therefore likely reduces the amount, if 

any, they will contribute to a settlement and plan of reorganization. 

54. The source of the Court’s power to impose a stay of litigation against non-debtors, 

such as the Additional Stay Parties, derives from section 105(a) and the Court’s authority to issue 

any order “necessary or appropriate to carry out the provisions of [the Bankruptcy Code].”  

Lazarus Burman Assocs. v. Nat’l Westminster Bank USA (In re Lazarus Burman Assocs.), 161 

B.R. 891, 897 (Bankr. E.D.N.Y. 1993) (state court litigation by creditor against debtor’s partners 

not restrained by section 362, such that authority, if any, must be found in section 105).  A stay 

of litigation is only appropriate if the litigation threatens a debtor’s reorganization.  Id.  (citing 

A.H. Robins Co. v. Piccinin; preliminary injunction granted to stay action against debtor’s 

partners who were raising funds for reorganization and action would impede injection of funds).  

The debtor bears the burden of proof in seeking to enjoin litigation against a nondebtor.  

Opposition, supra at ¶ 27; In re Third Eighty-Ninth Assoc., 138 B.R. at 146; In re Anje Jewelry 

Co., Inc., 47 B.R. at 487.   

55. The Diocese’s reliance on Queenie, Ltd. v. Nygard Int’l, 321 F. 3d 282, 287-88 

(2d Cir. 2003) is misplaced.  In Queenie, the Second Circuit articulated a narrow exception to the 

general rule that the automatic stay is limited to debtors and does not shield non-debtor co-

defendants.  The Second Circuit stated: 

The automatic stay can apply to non-debtors, but normally does so 

only when a claim against the non-debtor will have an immediate 

adverse economic consequence for the debtor's estate. Examples 

are a claim to establish an obligation of which the debtor is a 

guarantor, McCartney v. Integra National Bank North, 106 F.3d 

506, 510-11 (3d Cir.1997), a claim against the debtor's 

Case 2-22-02075-PRW,    Doc 17,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Main Document  , Page 33 of 55

https://scholar.google.com/scholar_case?case=1799679213900317966&q=321+f.+3d+282&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=1799679213900317966&q=321+f.+3d+282&hl=en&as_sdt=2006


27 
DOCS_NY:45619.2 18502/002 

insurer, Johns-Manville Corp. v. Asbestos Litigation Group (In re 

Johns-Manville Corp.), 40 B.R. 219 (Bankr. S.D.N.Y. 1983) (on 

rehearing), and actions where “there is such identity between the 

debtor and the third-party defendant that the debtor may be said to 

be the real party defendant ...,” A.H. Robins Co. v. Piccinin, 788 

F.2d 994, 999 (4th Cir.1986). 

Id. at 288 (emphasis added) (stay extended to appeal against wholly owned subsidiary of the 

individual debtor, but not to co-defendant appellees).  Collier explains that the bankruptcy court 

retains power under section 105(a) to enjoin acts that would interfere with the purpose of 

bankruptcy law or with the debtor’s reorganization effort.  “However, where litigation is directed 

against a codebtor, such as a subsidiary or affiliate of the debtor or against a guarantor or other 

third party liable for the debts of the debtor, courts have issued injunctions sparingly.”  3 

COLLIER ON BANKRUPTCY ¶362.04 (emphasis added).   

56. In Queenie, 321 F. 3d at 288, the Second Circuit identified three examples of 

unusual circumstances that could threaten an immediate adverse economic consequence to the 

debtor’s estate:  (1) a claim on which the debtor is a guarantor, (2) a claim against the debtor’s 

insurer, and (3) actions “where there is such identity between the debtor and the third-party 

defendant that the debtor may be said to be the real party defendant.” (quoting A.H. Robins Co. v. 

Piccinin, 788 F. 2d 994, 999 (4th Cir. 1986).  The Diocese attempts to place the CVA Cases in 

the latter two categories by arguing that the Diocese and the Additional Stay Parties share an 

identity of interest and that the CVA Cases will dissipate assets of the estate based on funds 

reserved to administer the PSIP.  Injunction Motion, ¶ 41.  However, the Diocese’s arguments 

lack factual support, and the Diocese fails to establish any immediate or irreparable threat to 

reorganization as required for a preliminary injunction.   
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1. The Diocese Fails to Demonstrate a Unity of Interest  

With the Additional Stay Parties That Would Render  

the Diocese the Real Party in Interest to the CVA Cases 

57. The Diocese argues that it shares an identity of interest with the Additional Stay 

Parties because all of the entities “operate in support of a common religious and charitable 

mission.”  Injunction Motion, ¶¶ 37-41.  Even assuming that may be the case, common goals 

with a co-defendant are not a legal basis to impose a stay of litigation.  The Diocese argues that it 

and the Additional Stay Parties are bound in a religious mission under Canon law to carry out the 

larger mission of the Catholic Church.  Injunction Motion, ¶38.  However, the Additional Stay 

Parties are separately incorporated.  Their assets are not subject to the jurisdiction of this Court.  

They have their own, direct liability to Survivors.  Their shared religious mission is not sufficient 

grounds to impose a stay.  In fact, it would be improper for this court to conflate cannon law with 

civil law in making any determination with respect to the rights of third parties.  Tort Claimants 

Comm. v. Roman Catholic Archbishop (In re Roman Catholic Archbishop), 335 B.R. 842, 865 

(Bankr. D. Or. 2005) (cannon law not considered in determining if unincorporated parishes have 

separate civil law existence).  Moreover, the purported shared religious mission is not the type of 

relationship the cases relied upon by the Diocese have considered. 

58. The Debtor relies on authorities based on vastly different facts to support its 

incorrect allegation that it shares an “identity of interest” with its parishes and the other 

Additional Stay Parties.  Injunction Motion, ¶ 33.  In W.R. Grace & Co., 386 B.R. at 29–30, the 

bankruptcy court extended the automatic stay to personal injury actions that would directly 

impact the bankruptcy estates based on contractual indemnification rights owed to non-debtor 

defendants under separate agreements that were produced and described.  The identity of interest 
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was based on the fact that the debtor’s conduct was the core issue in the litigation sought to be 

stayed.   

59. In A.H. Robins Co. v. Piccinin,788 F.2d 994, 997-1008 (4th Cir.1986), the Fourth 

Circuit sustained the stay of Dalkon-Shield litigation in connection with the bankruptcy of its 

manufacturer after finding that the only parties that opposed the stay were entitled to 

indemnification by the debtor, which sufficed to show the requisite irreparable harm to the 

debtor.  The Fourth Circuit initially observed that an illustration of “unusual circumstances” 

justifying an extension of the automatic stay “would be a suit against a third-party who is entitled 

to absolute indemnity by the debtor on account of any judgment that might result against them in 

the case.”  Id. at 999 (citing In re Metal Center, 31 B.R. 458 (D. Conn. 1983) (stay of litigation 

denied as to non-debtor guarantor).  The court affirmed an extension of the automatic stay on the 

grounds that the non-debtor defendants were entitled to indemnity under the corporate bylaws, as 

well as under an express contract, and because the non-debtors were named as additional 

insureds under the debtor’s insurance policy, which was an asset of the estate.  Id. at 1007.  

60. The Debtor’s reliance on Gilman v. Continental Airlines, Inc. (In re Continental 

Airlines, Inc.), 177 B.R. 475 (D. Del. 1993) is misplaced.  There, the district court affirmed the 

bankruptcy court’s injunction of securities fraud class actions by purchasers of the debtor’s stock 

against debtor’s former officers and directors that were based on the debtor’s 

misrepresentations, directors and officers were critical to the reorganization effort and the debtor 

was obligated to indemnify them.  None of these factors is present here.  Moreover, the court’s 

finding that there was an identity of interest between the debtor and its officers and directors was 
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premised upon the fact set forth in the complaints, in which “the … allegations reveal that 

Continental is the real target of the . . . litigation and that these actions were commenced against 

parties other than Continental, to the exclusion of Continental itself, in an effort to circumvent 

the mandatory directives of the automatic stay.”  Id. at 481.  

61. The case of Williams v. Reliance Acceptance Corp. (In re Reliance Acceptance 

Grp., Inc.), Nos. 98-288 (PJW), A-98-310, 2000 Bankr. LEXIS 2220 (Bankr. D. Del. Dec. 6, 

2000) is similarly distinguishable.  In an uncertified class action against a debtor and a non-

debtor, the plaintiff alleged that the debtor “force-placed” excessive insurance on a car he 

purchased.  The non-debtor issued the policy.  The debtor confirmed a plan that contained a 

claims resolution process for the plaintiff’s claim against the debtor.  The non-debtor requested a 

stay of the litigation against it pending the commencement of the claim resolution process in the 

plan because that process involved the same issues as the litigation against the non-debtor.  The 

plaintiff did not oppose the stay.  The bankruptcy court granted the stay on multiple grounds, 

including that the debtor was the real party defendant as the plaintiff’s claims against the non-

debtor were based on its improper conduct with the debtor and the litigation would “generate 

duplicate proceedings when [the debtor] addresses the same issues under the Plan’s claim 

resolution process.”  Id. at *16.  

62. Turner v. Frascella Enters. (In re Frascella Enters.), 349 B.R. 421, 434 (Bankr. 

E.D. Pa. 2006), cited by the Diocese, is not a stay case.  Injunction Motion, ¶ 19-20.  It 

considered identity of interest in the context of a motion to sever and remand claims and denied 

the motion.  The complaint at issue alleged that the non-debtor co-defendants acted through the 
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debtor to violate various consumer protection statutes.  The debtor and co-defendants were 

alleged to have engaged in the same unlawful activity. 

63. The Diocese’s reliance on an order extending a largely stipulated stay of litigation 

against the parishes entered in The Diocese of Syracuse, id, is disingenuous and misleading.  In 

that case, the Committee stipulated to a stay at the beginning of a chapter 11 case and only six 

plaintiffs (out of approximately 400 survivors) objected to the stipulation.  Diocese of Syracuse, 

id.10  In re Catholic Diocese of Wilmington, Inc., case no. 09-13560 (CSS) [Docket Nos. 321] 

(Bankr. D. Del. Feb. 4, 2010), is instructive.  In that case, the debtor and committee entered into 

a series of stipulated stays of litigation against parishes.  When that debtor requested an 

additional extension of the stay, which was contested by the committee and some of the tort 

victims, the court refused to continue the stay with respect specified actions against parishes 

and permitted the litigation against these non-debtor parishes to proceed.  See Orders Granting 

in Part and Denying in Part Debtor’s Motion for an Order Renewing the Existing Extension of 

the Automatic Stay to the Parishes to Prevent the Continuation of the Parish Co-Defendant 

Cases and the Non-Debtor Insurance Case [Docket Nos. 717, 731]. 

64. The key facts relied upon by courts in staying litigation against non-debtors 

simply are not present here.  Critically, the Diocese does not even allege that it has indemnity 

obligations to the Additional Stay Parties, let alone offer proof.  Rather, the Diocese’s position is 

only supported by its contention that the Diocese and the Additional Stay Parties share a joint 

                                                 
10 Almost 400 Survivors of Sexual Abuse File Claim in Diocese of Syracuse Case, 

https://www.localsyr.com/news/local-news/almost-400-survivors-of-sexual-abuse-file-claims-in-diocese-of-

syracuse-case/ (last viewed April 18, 2022). 
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canonical devotion to carrying out the Catholic Church’s religious mission and it’s bald 

conclusory statements that the claims against it and the Additional Stay Parties are “inextricably 

interwoven, presenting common question of law and fact, which can be resolved in one 

proceeding.”  Injunction Motion, ¶ 36.    

65. The Diocese has not presented evidence that permits the Court to find that the 

Diocese and the Additional Stay Parties share an identity of interest.  The Additional Stay Parties 

are separate legal entities and have been sued on direct, rather than derivative, claims based on 

their own acts and omissions and not based on the Diocese’s primary liability.  Stated another 

way, the Additional Stay Parties can be liable to the Survivors, even if the Diocese is not, based 

on theories of negligent supervision and breach of duty.  

66. The Diocese has strategically informed this Court that the Additional Stay Parties 

are legally separate from the Diocese.  It has also taken the position that its parishes will not be 

subject to the jurisdiction of this Court.  See News Release issued by the Diocese of Rochester, 

https://www.dor.org/docs/News-Release.pdf, stating that the “ministries and operations of the 

parishes should not be directly affected by the Diocese’s Chapter 11 proceeding.”  Now the 

Diocese is claiming that it has such an identity of interests with these entities that a claim against 

any of them is a claim against the Diocese.  It would be inequitable to allow the Diocese to have 

it both ways.    

67. The evidence does not support the Diocese’s allegation that it is the “real party in 

interest” in the CVA Cases.  The Diocese acknowledges this: “[M]any of the CVA Cases assert 

claims of negligence and other causes of action against the Diocese with respect to alleged 
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instances of abuse that occurred in the context of ministries or services that were actually 

conducted by the Additional Stay Parties.”  Injunction Motion, ¶ 40 (emphasis added).  The 

claims asserted by the Survivors against parishes and schools are direct claims, including, for 

example, the non-debtors’ alleged negligence and breach of duties.  Under such circumstances, 

the Diocese is a co-defendant, but it is not the real party in interest.  See, e.g., In re Metal Center, 

Inc., 31 B.R. 458, 462 (Bankr. D. Conn. 1983) (extension of stay inappropriate where non-debtor 

defendant is “independently liable as, for example, where the debtor and another are joint 

tortfeasors or where the nondebtor’s liability rests upon his own breach of a duty.”); Stanford v. 

Foamex L.P., 2009 U.S. Dist. LEXIS 32405 at *2 (E.D. Pa. April 15, 2009) (“Because the claims 

against [non-debtor defendant] are not derivative of his status as Chairman and Chief Executive 

Officer of [debtor], but rather are premised upon [non-debtor defendant]’s own conduct, 

including an alleged breach of his fiduciary duty . . . a stay is not warranted..”) (internal citations 

omitted; stay motion denied).   

68. The mere fact that the Additional Stay Parties are co-defendants in litigation with 

the Diocese based on overlapping facts does not justify a stay of the CVA Cases against the 

Additional Stay Parties.  In GAF Corp. v. Johns-Manville Corp., supra, 26 B.R. 405, the 

bankruptcy court refused to stay a multiplicity of lawsuits against co-defendants of an asbestos 

manufacturer in bankruptcy:   

Failure to extend the stay herein would not adversely or 

detrimentally influence or pressure Manville through the co-

defendants.  This is because the interests of Manville and the co-

defendants at the individual trial level are not so interwoven as to 

create that undue influence.  Thus, at least conceptually, a creditor 
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does not impact Manville indirectly by proceeding against the co-

defendants. 

… 

In an appropriate case, where the proposed extension of the stay is 

designed to cover actions against entities that truly are inextricably 

interwoven with the debtor or which affect property of the debtor's 

estate, section 105 may be used.  In the instant case, such is not the 

situation as any liability of these co-defendants is not directly 

attributable to the debtor as it would be if these co-defendants 

were, for example, key employees of the debtor. In order for these 

key employees to be covered by the stay, it would have to be 

shown that they are prevented from carrying out their 

reorganization duties of plan formulation because of participation 

in the litigation.  Co-defendants have not met their burden of proof 

in satisfying the injunctive relief standards for extending the stay 

by means of Section 105 of the Code. 

Id. at 417-18.  The mere fact that a debtor will be inconvenienced by litigation against co-

defendants is not grounds for staying the litigation.  Id. at 428.  The Diocese’s argument that the 

CVA Case should be stayed because it is the real party in interest is without merit and should be 

rejected. 

C. The Diocese Fails to Demonstrate That Continued  

Prosecution of the CVA Cases Will Have an Immediate Adverse  

Economic Impact on the Estate by Dissipating Estate Property 

69. According to the Diocese, under the PSIP, participants contribute to an insurance 

fund maintained by the Diocese.  Per the Diocese, it “funds the PSIP by collecting assessments 

from Additional Stay Parties.  Those funds are then held by the Diocese (separately identified 

and accounted for to pay policy premiums, costs of administration, deductibles, self-insured 

retentions and other costs of defense and risk management.”  Injunction Motion, ¶ 43; Passero 

Affidavit, ¶39.  To the extent that premium revenues are paid by non-debtor participants and are 
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used to (i) pay administrative costs, defense costs, and claims, and (ii) any excess is in a 

segregated reserve account, the Committee questions how the Diocese’s obligations and 

administrative costs under the PSIP in the normal course of business create an immediate adverse 

economic impact on the estate.  The Diocese does not inform the Court of the amount currently 

held in PSIP reserves and the Diocese does not contend that the segregated reserve account is an 

asset of the estate available to creditors.  The Diocese does not explain how potential depletion 

of the segregated reserve implicates property of the estate.  Both the Court and the Committee 

lack the information needed to assess this issue, much less allow it to form a basis to issue an 

injunction. 

70. The Diocese argues that the Additional Stay Parties, if found liable to the 

Survivors, “will likely seek to recover their losses from insurance, thereby reducing amounts 

available to the Diocese’s estate—on a dollar-for-dollar basis—to cover Diocesan liabilities.”  

Injunction Motion, ¶ 34.  Yet there is no allegation of pending trial dates, or the immediate risk 

of an adverse judgment that could have any impact on the estate.  Moreover, the relief sought by 

the Diocese seeks far more than simply preventing the Survivors from collecting from assets of 

the estates.  The Diocese seeks to prevent the Survivors from even liquidating their claims 

against the Additional Stay Parties for the purpose of determining contributions they will have to 

make to obtain releases in a plan.  The valuation of the Survivors’ claims will facilitate rather 

than impair the chances of achieving a global settlement and consensual plan. 

71. Continued prosecution of the CVA Cases will facilitate rather than hinder global 

settlement negotiations toward a consensual plan of reorganization, by providing incentives for 
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the insurers and Additional Stay Parties to make a contribution to fund a settlement trust as part 

of a consensual plan.  At present, there is no proposed plan and no indication that the Additional 

Stay Parties are going to make a substantial contribution to fund a plan in order to obtain 

releases.  Compare, e.g., In re Lazarus Burman Assocs., 161 B.R. at 899 (nondebtor partners 

testified of their intention to provide up to $1.6 million of their own funds to assist 

reorganization and raise additional funds, if necessary to reach agreement with specific 

creditors); Caesars Entertainment Op. Co., Inc. v. BOKF, N.A. (In re Caesars Entertainment Op. 

Co., Inc.), 561 B.R. 441, 450 (Bankr. N.D. Ill. 2016) (nondebtor parent company would make 

substantial contribution to plan, valued at $2.5 billion).   

1. Key Personnel Have Not Been Sued and There Is No  

Evidence That They Are Key to Reorganization 

72. The cases relied upon by the Diocese only support staying litigation against 

individuals who are key to the reorganization effort.  Here the Diocese makes an argument that is 

unsupported by any of its cited authority: that litigation against co-defendants who will have no 

role in the Diocese’s reorganization should be stayed because of the incidental impact that 

litigation will have against personnel of the Diocese that are alleged to have a role in the 

reorganization. 

73. The Diocese contends that “the CVA Cases will divert key personnel from their 

roles in the reorganization process because key personnel will likely be forced to actively 

participate in discovery, testify at trial in each of the CVA Cases, and be required to take an 

active part in defending against the allegations against the Additional Stay Parties rather than 

working on the Diocese’s reorganization.”  Injunction Motion, ¶ 62 (emphasis added).  Not only 
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is this argument unsupported by the authorities, the Diocese fails to support its argument with 

evidence.   

74. The Diocese offers no evidence of: (i) which key personnel may have to 

participate in CVA cases and their role in the CVA Cases stayed as to the Diocese; (ii) how such 

key personnel are necessary to the Diocese’s negotiation of a global settlement and confirmation 

of a consensual plan; (iii) how much of their time will be spent on settlement negotiations, plan 

confirmation issues and the CVA Cases stayed as to the Diocese; and (iv) what other personnel 

are available to assist.  The Diocese fails to offer any evidence regarding how much time its key 

personnel are spending trying to settle this Chapter 11 case; much less how much time they may 

have to spend on CVA cases that are at the pre-answer stage at this time.  In fact, given the  

75. Courts that have stayed litigation against individuals key to the debtor’s 

reorganization efforts have required detailed evidence of the forgoing.  Nev. Power Co. v. 

Calpine Corp. (In re Calpine Corp.), 365 B.R. 401, 412-13 (S.D.N.Y. 2007) (irreparable harm 

finding based on extensive evidence that a single individual was responsible for the work of 5 

individuals that comprised his group prior to bankruptcy, that this  individual was “integral and 

indispensable member of the restructuring team at [debtor] and devoted “30 to forty percent of 

his twelve hour work day directly to restructuring issues,” and was also critical to the litigation 

against the debtor’s guarantor that the debtor was seeking to stay); In re Lomas Fin. Corp., 117 

B.R. 64, 68 (S.D.N.Y. 1990) (court stayed action to collect a debt of the debtor against officers 

and directors which court characterized as transparent attempt to end run the automatic stay 

based  on evidence that one of defendants spent over 50% of his time on the debtor’s 
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reorganization effort and the other was a key member of the task force assigned to developing a 

plan of reorganization for the debtor).  

76. The Diocese has not alleged any discovery demands against it, trial dates, or 

factors that would disable the three identified individuals from fulfilling their unidentified roles 

in the Diocese’s reorganization efforts.  Under these circumstances, there is no basis to stay the 

CVA Cases.  See, e.g., Teachers Ins. & Annuity Ass’n, supra, 803 F. 2d at 61 (declining to 

extend stay of action to non-debtor individual partners); Gray v. Hirsch (In re Gray), 230 B.R. 

239, 244 (S.D.N.Y. 1999) (declining to extend stay to principal of 15 debtor entities; “Limited or 

theoretical risk must be insufficient, however, or else the Teachers Ins. & Annuity Ass'n rule 

against extending stays to officers and principals would be eviscerated.”).  

2. Purported Apprehension of the Alleged Risk of Collateral  

Estoppel or Vicarious Liability Does Not Support a Stay 

77. The Diocese alleges, without analysis or explanation that continued prosecution 

of the CVA Cases will expose the Diocese to collateral estoppel or vicarious liability even 

though it is not a party to the litigation.  Injunction Motion, ¶47.  Under the Diocese’s reasoning, 

a judgment against the Additional Stay Parties will arise out of the same operative set of facts 

and the “looming possibility” of the Diocese being bound by adverse findings against the 

Additional Stay Parties requires that it participate in the CVA Cases.  Id.  No explanation is 

given on how, or under what circumstances, the estate could be harmed by collateral estoppel. 

No applicable authority is provided.  If general concerns regarding pending litigation were 

enough, creditors could never continue litigation against a debtor’s co-defendants.  In Queenie, 
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the Second Circuit specifically rejected fear of collateral estoppel as a basis for extension of the 

automatic stay: 

We have not located any decision applying the stay to a non-debtor 

solely because of an apprehended later use against the debtor of 

offensive collateral estoppel or the precedential effect of an 

adverse decision.  If such apprehension could support 

application of the stay, there would be a vast and unwarranted 

interference with creditors’ enforcement of their rights against 

non-debtor co-defendants. 

Queenie, Ltd. v. Nygard, 321 F. 3d at 288 (emphasis added). 

78. The Diocese does not face any immediate risk of collateral estoppel if the CVA 

Cases are prosecuted against non-debtors.  Under the doctrine of issue preclusion or collateral 

estoppel, once an issue of fact or law is litigated and determined by a valid final judgement, that 

determination is conclusive in subsequent suits based on a different cause of action involving a 

party or privy to the prior litigation.  Generally, the doctrine of issue preclusion will prevent a 

party from relitigating an issue that the party has already litigated and lost.  18 Moore’s Federal 

Practice - Civil § 132.01 (2020).  See generally Parklane Hosiery Co. v. Shore, 439 U.S. 322, 

328 (1979).  The automatic stay prevents the Survivors from proceeding against the Diocese so 

the Diocese will not be a party to the “first” case.  The Additional Stay Parties are not alleged to 

be in privity with the Diocese.  

79. The cases in which issue preclusion has been viewed as a risk to the debtor are 

inapplicable here because they involved actions against the debtor’s principals, directors and 

officers sued in their capacity as agents of the debtor.  See, e.g., Lomas Fin. Corp. v. Northern 

Trust Co. (In re Lomas Fin. Corp.), 117 B.R. 64, 66-67 (S.D.N.Y. 1990) (action for fraud against 
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principals of debtor by debtor’s lender); American Film Tech., Inc. v. Taritero (In re American 

Film Tech., Inc.), 175 B.R. 847, 850 (Bankr. D. Del. 1994) (action against former directors and 

officers as agents of debtor).  The threat of collateral estoppel arises only where the non-debtor 

defendant was acting on behalf of the debtor or there is a true unity of interest such that the 

debtor could be said to be a party to the earlier litigation.  In this case, the Additional Stay Parties 

are separately incorporated entities and the Diocese has gone out of its way to emphasize that 

they do not share a unity of interest with the Diocese. 

80. The Diocese’s reliance on In re Johns-Manville Corp., 40 B.R. 219, 224-225 

(S.D.N.Y. January 9, 1984)  is misplaced because, among other things, it does not even address 

collateral estoppel.  In that case, a co-defendant with the debtor in litigation sought to conduct 

discovery against the debtor, not to prosecute a claim against the debtor, but to defend itself from 

liability to third parties. In affirming the bankruptcy court’s decision not to permit the discovery 

against the debtor, the district court stated “once a witness has testified to a fact, or what sounds 

like a fact, that witness may be confronted with his prior testimony under oath in a future 

proceeding directly involving [the debtor], whether or not [the debtor] was a party to the record 

on which the initial testimony was taken.  Once an admission against interest is made, under oath 

or otherwise, by the agent of a party, that admission stands for all time.”  

81. The Diocese has done nothing more than mention the words “collateral estoppel” 

and “vicarious liability” without even attempting to show how these concepts present any risk to 

the Diocese in litigation to which it is not a party or in privity.  As the Second Circuit held in 
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Queenie, the Diocese’s purported apprehension of collateral estoppel is insufficient to support a 

stay of the hundreds of pending CVA Cases.  

D. The Diocese Fails to Establish Irreparable Harm or That Its Interests 

Outweigh the Harm to Individual Survivors as Required for a Preliminary 

Injunction Under Bankruptcy Code Section 105(a) and Bankruptcy Rule 7065 

82. The Diocese recognizes that its request for an injunction under section 105(a) 

pending confirmation of a plan for reorganization or dismissal is regarded as a request for a 

preliminary injunction.  Injunction Motion, ¶ 56.  See, e.g., GAF Corp. v. Johns-Manville Corp., 

26 B.R. at 415; In re United Health Care Org., 210 B.R. 228, 233-35 (S.D.N.Y. 1997), appeal 

dismissed as moot, 147 F.3d 179 (2d Cir. 1998); Hawaii Structural Ironworkers Pension Trust 

Fund v. Calpine Corp., 2006 U.S. Dist. LEXIS 92499 at *12-14 (S.D.N.Y. Dec. 20, 2006) (cited 

by the Diocese; injunction against state court action calls into play traditional preliminary 

injunction standards).   

83. Issuance of a preliminary injunction requires consideration of four factors: (1) the 

risk of imminent, irreparable harm to the estate, (2) a reasonable likelihood of a successful 

reorganization, (3) balancing of the relative harm as between the debtor and the creditor to be 

restrained, and (4) the public interest in successful bankruptcy reorganization as compared to 

competing societal interests.  The Diocese does not satisfy the requisite elements for a 

preliminary injunction. 

84. A preliminary injunction is an “extraordinary and drastic remedy which should 

not be routinely granted except upon a clear showing that movant has carried its heavy burden.”  

In re Anje Jewelry Co., Inc., supra, 47 B.R. at 487 (internal quotations omitted; motion to enjoin 
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state court litigation denied based on failure to show requisite factors).  A preliminary injunction 

requires explicit findings of fact and conclusions of law by the bankruptcy court.  Failure to state 

such findings and conclusions is reversible error.  Fengler v. Numismatic Americana, Inc., 832 F. 

2d 745, 748 (2d Cir. 1987) (preliminary injunction vacated based on absence of factual findings 

to support relief). 

1. There is No Risk of Imminent, Irreparable Harm to the Debtor’s Estate. 

85. In the bankruptcy context, courts construe the risk of “imminent, irreparable 

harm” to mean that there must be an imminent and substantial threat to the reorganization 

process posed by the action sought to be enjoined.  In re Calpine Corp., 365 B.R. at 410 (“[T]he 

threat to the reorganization process must be imminent, substantial and irreparable.”) (citing 

Hawaii Structural).  A party cannot prevail on a preliminary injunction motion absent a showing 

of imminent, irreparable harm, which must be more than a mere possibility.  3 COLLIER ON 

BANKRUPTCY ¶ 7065.02 (internal citations omitted). 

86. In GAF Corp. v. Johns-Manville Corp., 26 B.R. 405, an asbestos manufacturer 

faced thousands of lawsuits and the issue before the bankruptcy court was whether to issue an 

injunction under section 105(a) extending the automatic stay under section 362 to the debtor’s 

co-defendants.  Similar to the present case, the moving parties argued that there were unities of 

interest, they needed to jointly coordinate defenses, and there were pending disputes regarding 

insurance coverage, all of which required an extension of the automatic stay.  Id. at 416.  First, 

the court held that “section 362 is limited in scope to the debtor and does not operate to stay 

actions against the co-defendants of this debtor.”  Id. at 414.  Second, the court held that an 
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extending the stay to enjoin the litigation under section 105(a) was unavailable because there was 

no showing of irreparable harm to the bankruptcy estate or that the balance of hardships favored 

an injunction.  Id. at 418 (“Similarly, the co-defendants have not satisfied their burden to 

demonstrate that the balance of hardships tips decidedly toward them and that they will suffer 

irreparable harm if the stay is not extended.”).  

87. For the reasons previously discussed, the Diocese has not and cannot show that 

continued prosecution of the CVA Cases will result in an immediate adverse economic 

consequence to the Diocese’s estate under Queenie.  The Diocese has not established that any 

CVA Case, either specifically or generally, creates an imminent, substantial, and irreparable 

threat to the Diocese’s reorganization based on the diversion of resources, prejudice of collateral 

estoppel, or the distraction of key personnel.  The Diocese offers scant information regarding the 

PSIP, no evidence of how the CVA Case will impact property of the estate and wholly 

unsupportable contentions regarding the estate’s exposure to collateral estoppel and vicarious 

liability.  Likewise, the Diocese offers conclusory statements that unnamed key personnel will be 

distracted from their efforts to reorganize the Debtor.  However, the Court has no information 

regarding any actual and imminent burdens on these individuals arising from the CVA Cases or 

their actual role in the Diocese’s reorganization.  Moreover, given the length of time that has 

passed since this case was commenced, the claims of distraction ring hollow.  The absence of 

any imminent, substantial, and irreparable threat to the Diocese’s estate from the CVA Cases, 

standing alone, requires that the Court deny Injunction Motion. 
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2. The Relative Harm to the Survivors from an Injunction Outweighs  

Any Unspecified Harm to the Estate in the Absence of an Injunction 

88. The balancing of relative harms that each party may suffer from the grant or 

denial of an injunction is “arguably, the most critical element” of the four-prong injunction test.  

2 COLLIER ON BANKRUPTCY ¶ 105.03[1].  Courts recognize that the analysis is fact-intensive.  In 

Saxby’s Coffee Worldwide, LLC v. Larson et al. (In re Saxby’s Coffee Worldwide, LLC), 440 

B.R. 369 (Bankr. E.D. Pa. 2009), the bankruptcy court engaged in an extensive analysis of the 

facts and parties in connection with a motion to stay litigation against various individuals and 

entities associated with the debtor.  The court observed: “The determination whether to grant or 

deny a §105 injunction is intensely fact driven . . .  As with any request for entry of a traditional 

injunction, the outcome tends to be driven by the debtor’s ability or inability to marshal facts 

demonstrating that the pending nonbankruptcy proceedings against the nondebtors pose a serious 

risk to its reorganization and the court’s assessment of the relative harms each side may suffer 

from the grant or denial of the injunction request.”  Id. at 380.   

89. The court cautioned that the potential harm to the enjoined parties should not be 

minimized.  Id. 382.  After carefully parsing the facts presented following an evidentiary hearing, 

the Saxby’s Coffee court granted an injunction of litigation against three natural persons that 

were shown to be substantially involved in the debtor’s operations and reorganization, and the 

court denied an injunction of litigation against three corporate entities as to whom the court 

concluded there was no basis for finding that litigation posed a threat to reorganization.  Id. at 

380-85.   
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90. The Saxby’s Coffee case demonstrates the need for individualized findings of fact 

regarding the enjoined parties and any alleged harm to the estate.   

91. The injunction sought by the Diocese is open-ended and prejudicial to the 

Survivors.  See In re Davis, 730 F. 2d 176, 179 (5th Cir. 1984) (“Just as obviously, the 

bankruptcy proceedings are not likely to conclude in the immediate future.  A stay hinged on 

completion of those proceedings is manifestly ‘indefinite;’” quoting Wedgeworth v. 

Fibreboard).  The requested injunction is not simply a pause of litigation or a respite for the 

Diocese.  It seeks to foreclose all further litigation against the Additional Stay Parties for an 

indefinite period of time.  “Only in rare circumstances will a litigant in one cause be compelled 

to stand aside while a litigant in another settles the rule of law that defines the rights of both;” Id. 

at 178 quoting Landis v. North Am. Co., 299 U.S. 248, 255 (1936). 

92. The open-ended stay sought by the Diocese will inflict substantial harm on the 

Survivors.  It will deprive them of their due process rights to litigate claims against the 

Additional Stay Parties.  A stay also dramatically decreases insurers and Additional Stay Parties 

exposure to liability, thereby allowing them to attempt to negotiate a settlement that is unfair to 

survivors.  The extent of this harm cannot be understated.  Survivors have, in many cases, been 

waiting decades for justice.  Imposing a stay will allow liable parties to avoid justice.  The 

balance of harms tips wholly in Survivors’ favor. 

93. The Diocese asserts that the Survivors “would experience comparatively less 

harm if this Court grants a preliminary injunction.”  Injunction Motion, ¶63.  Not only has the 

Diocese failed to demonstrate the harm to its reorganization efforts or its ability to achieve a 

Case 2-22-02075-PRW,    Doc 17,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Main Document  , Page 52 of 55



46 
DOCS_NY:45619.2 18502/002 

global settlement and consensual plan, which are its stated goals, the Diocese completely ignores 

the harm and prejudice that will be imposed upon the Survivors if the Injunction Motion is 

granted.   

94. Moreover, notwithstanding the Diocese’s cynical efforts to safeguard Survivors 

against their own wishes, continued prosecution of the CVA Cases against the Additional Stay 

Parties will advance rather than impede the goals of a global settlement and a consensual plan by 

incentivizing the Additional Stay Parties and insurers to come to the negotiating table and make 

a meaningful contribution to a plan in consideration for the releases they will inevitably seek.  If 

the litigation is permanently enjoined, the Additional Stay Parties will have little to no incentive 

to make a proper contribution to a plan and mediation will likely result in an impasse.  The 

Diocese, the Additional Stay Parties, and the insurers can wait and do nothing with little risk, 

while the Survivors’ justice withers on the vine. 

95. Discovery in and trials of the CVA Cases will establish the strength and value of 

the Survivors’ claims.  Such actions will also advance the settlement process and will be required 

if the Diocese seeks to cram-down a plan on the Survivors because, in order to obtain non-

consensual third party releases, the Additional Stay Parties will have to make a contribution 

commensurate with their exposure.  Absent valuation of these claims at trial, this Court, or the 

District Court, could be tasked with a massive estimation proceeding if the Diocese seeks to 

confirm a non-consensual plan.  In addition, discovery will aid settlement negotiations by 

providing the facts and transparency necessary for successful mediation. 

Case 2-22-02075-PRW,    Doc 17,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Main Document  , Page 53 of 55



47 
DOCS_NY:45619.2 18502/002 

3. The Public Interest in a Successful Reorganization Is Not Advanced  

by an All-Encompassing Injunction Against the CVA Cases 

96. The Diocese fails to establish a public interest in protecting the Additional Stay 

Parties from litigation.  The public interest is not advanced by preventing litigation that would 

enable the Survivors to hold their abusers and other parties accountable, and to bring the non-

debtors and their insurers to the settlement table.  The public interest is not advanced by holding 

hundreds of cases in abeyance in the absence of facts showing an immediate, irreparable harm to 

the Diocese.  To the contrary, the public interest is best served by disclosure and litigation of the 

Sexual Abuse Claims.   

97. The Diocese relies on an ambiguous public interest in a successful reorganization.  

This cynical lip-service to the public interest is laughable at best.  The Survivors believe that, for 

decades, the Diocese blithely ignored the public interest by covering up and enabling the sexual 

abuse of children and moving known pedophile priests from one community to another.  Under 

the circumstances, the Court should give no weight to the Diocese’s misguided argument that it 

is in the public’s interest to prohibit the Survivors from holding accountable their abusers and 

those who enabled the abusers.  

98. The Diocese desperately seeks to protect its parishes and schools, who have 

chosen not to file for bankruptcy protection and whose assets the Diocese seeks to exclude from 

its estate, from continued prosecution of the CVA Cases, without presenting evidence of how 

litigation will harm the estate or why these entities will make a financial contribution when all 

litigation against them has been indefinitely stayed.  As explained by the Fifth Circuit, the desire 
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for an all-encompassing stay is understandable but unwarranted in the absence of proper 

evidentiary support for a preliminary injunction: 

In practical terms the defendants are distressed principally because 

they must withstand the plaintiffs' assaults without Johns-

Manville’s presence, with all that entails. That development may 

not be laid at the doorstep of the plaintiffs, nor is it likely to be a 

situation preferred by them.  The intense desire of the co-

defendants to suspend all litigation until Johns-Manville and 

Unarco are again at their sides is understandable but is not 

sufficient justification for all-encompassing stays.   

 

Wedgeworth v. Fibreboard Corp., 706 F. 2d at 546 (emphasis added).  The Fifth Circuit’s 

reasoning applies equally to this case.  The Diocese has not demonstrated facts to support an all-

encompassing stay of litigation against the Additional Stay Parties and its intense desire for a 

stay, without more, is not enough.  

CONCLUSION 

99. For the reasons set forth above, the Committee respectfully requests that the Court 

enter an order denying the Injunction Motion. 

Dated:  April 22, 2022 Respectfully submitted, 

 PACHULSKI STANG ZIEHL & JONES LLP 

 

/s/ Ilan D. Scharf    

James I. Stang (admitted pro hac vice) 

Ilan D. Scharf  

Brittany M. Michael 

780 Third Avenue, 34th Floor 

New York, NY  10017 

Telephone:  (212) 561-7700 

Facsimile:   (212) 561-7777 

Email: jstang@pszjlaw.com  

                 ischarf@pszjlaw.com  

                 bmichael@pszjlaw.com  

 

Counsel to the Official Committee of Unsecured 

Creditors 
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CERTIFICATE OF SERVICE 

I, La Asia S. Canty, am over the age of eighteen years, am employed by Pachulski Stang 

Ziehl & Jones LLP.  I am not a party to the within action; my business address is 780 Third 

Avenue, 34th Floor, New York, New York 10017-2024. 

Pursuant to the Court’s Amended Administrative Procedures, on April 22, 2022, in 

addition to service via the Court’s ECF system, I caused a true and correct copy of Objection of 

the Official Committee of Unsecured Creditors to Debtor’s Motion for Entry of an Order 

Pursuant to 11 U.S.C. §§ 105(a) and 362 Enjoining the Prosecution of Certain Lawsuits to be 

served via electronic mail upon the parties set forth on the service list annexed hereto as Exhibit 

1 and via First Class US Mail upon the parties set forth on the service list annexed hereto as 

Exhibit 2.   

I declare under penalty of perjury, under the laws of the State of New York and the 

United States of America that the foregoing is true and correct. 

 

 

Dated: April 22, 2022 

 

/s/ La Asia S. Canty 

La Asia S. Canty 
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EXHIBIT 1 

 

NAME NOTICE NAME EMAIL 

AB 1 Doe c/o Law Offices Of 

Stephen Boyd & John Elmore Stephen Boyd sboyd@steveboyd.com 

Ad Hoc Parish Committee 

c/o Woods Oviatt Gilman LLP Timothy Patrick Lyster tlyster@woodsoviatt.com 

Amaryllis Figueroa c/o Mcconville, 

Considine, Cooman & Morin, PC Lucien A. Morin, II lmorin@mccmlaw.com 

Bishop Emeritus Matthew Harvey 

Clark c/o Adams Leclair LLP Mary Jo S. Korona mkorona@adamsleclair.law 

Brian S. Delafranier 

c/o James, Vernon & Weeks, P.A. Brianna M Espeland 

 

brianna@jvwlaw.net 

Catholic Charities of the Diocese of 

Rochester, Camp Stella Maris of 

Livonia, N.Y., Catholic 

Youth Organization and St. Joseph’s 

Villa c/o Ward Greenberg Heller & 

Reidy LLP 

Katerina M. Kramarchyk 

Eric J. Ward 

kkramarchyk@wardgreenberg.com 

eward@wardgreenberg.com 

Catholic Charities of the Diocese of 

Rochester, Camp Stella Maris of 

Livonia, N.Y., Catholic 

Youth Organization and St. Joseph’s 

Villa c/o Boylan Code LLP 

Devin Lawton Palmer 

Christopher K. Werner dpalmer@boylancode.com 

Certain Personal Injury Creditors c/o 

Jeff Anderson & Associates, P.A. 

Michael G. Finnegan & Elin M. 

Lindstrom 

mike@andersonadvocates.com; 

elin@andersonadvocates.com 

Certain Personal Injury Creditors c/o 

Thomas Counselors At Law, LLC Kathleen R. Thomas kat@tlclawllc.com 

Continental Insurance Company 

c/o David Christian Attorneys LLC David Christian, II dchristian@dca.law 

Continental Insurance Company 

c/o Choate Hall & Stewart LLP 

David Attisani 

Kevin J. Finnerty 

Jean-Paul Jaillet 

dattisani@choate.com    

kfinnerty@choate.com 

jjaillet@choate.com 

Continental Insurance Company 

c/o Barclay Damon LLP Jeffrey Austin Dove jdove@barclaydamon.com 

Continental Insurance Company 

c/o Wilmer Cutler Pickering Hale 

and Dorr LLP Isley Markman Gostin isley.gostin@wilmerhale.com 

CVA Claimants c/o Jeff Anderson & 

Associates, P.A. Jeffrey R. Anderson & Michael Reck 

jeff@andersonadvocates.com;   

mreck@andersonadvocates.com 

CVA Claimants  c/o Morgenstern 

Devoesick PLLC Maura G. McGuire mmcguire@morgdevo.com 

Donna Oppedisano and Kathleen 

Israel c/o Jarrod W. Smith, Esq., 

PLLC Jarrod W. Smith jarrodsmithlaw@gmail.com 

Interstate Fire and Casualty 

Company c/o Rivkin Radler LLP Peter P. McNamara peter.mcnamara@rivkin.com 

Interstate Fire and Casualty 

Company c/o Troutman Pepper 

Hamilton Sanders LLP Harris Winsberg harris.winsberg@troutmansanders.com 

Jack T. Brand  

c/o Trevett Cristo Melanie S. Wolk mwolk@trevettcristo.com 

James Vernon & Weeks, P.A.  Leander L. James firm@jvwlaw.net 

Case 2-22-02075-PRW,    Doc 17-1,    Filed 04/22/22,    Entered 04/22/22 17:22:26,
Description: Certificate of Service , Page 2 of 4



 

2 
DOCS_NY:45619.2 18502/002 

NAME NOTICE NAME EMAIL 

Kenneth Cubiotti 

c/o James Vernon & Weeks 

Brianna M Espeland 

Leander Laurel James, IV 

brianna@jvwlaw.net 

ljames@jvwlaw.net 

Manufacturers and Traders Trust 

Company c/o Hodgson Russ LLP Garry M. Graber ggraber@hodgsonruss.com 

National Surety Corporation  

c/o Moss & Barnett, a Professional 

Association Charles Edwin Jones charles.jones@lawmoss.com 

National Surety Corporation  

c/o Rivkin Radler LLP Peter P. McNamara peter.mcnamara@rivkin.com 

National Surety Corporation  

c/o Troutman Sanders LLP Harris Winsberg harris.winsberg@troutmansanders.com 

New York State Department of 

Labor  bankruptcy@labor.ny.gov 

Office of the United States Trustee Kathleen Dunivin Schmitt ustpregion02.ro.ecf@usdoj.gov 

St. Bernard's School of Theology 

and Ministry c/o Adams Leclair LLP Paul L. LeClair pleclair@adamsleclair.law 

The Chubb Companies 

c/o Duane Morris LLP Catherine Beideman Heitzenrater cheitzenrater@duanemorris.com 

The Diocese of Rochester 

c/o Bond, Schoeneck & King, PLLC 

Stephen A. Donato, Ingrid S. 

Palermo, Charles J. Sullivan, 

Grayson T. Walter 

sdonato@bsk.com 

ipalermo@bsk.com 

csullivan@bsk.com 

gwalter@bsk.com 
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EXHIBIT 2 

 

  Service by First Class US Mail 

 

Counsel for the Debtor 

Stephen A. Donato, Esq.  

Charles J. Sullivan, Esq.  

Grayson T. Walter, Esq.  

Bond Schoeneck & King PLLC 

One Lincoln Center  

Syracuse, New York 13202 

 

UST (Rochester) 

Kathleen Schmitt, Esq. 

Office of The United States Trustee 

100 State Street 

Suite 4230 

Rochester, NY 14614 

 

UST (NYC) 

Shannon Scott, Esq. 

Office of The United States Trustee 

U.S. Federal Office Building 

201 Varick Street, Suite 1006 

New York, NY   10014 
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