UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK

Inre: CHAPTER 11
EAST ALEXANDER HOLDINGS, LLC BK No. 22-20151

Debtor.

DEBTOR’S MOTION SEEKING AUTHORITY TO
RETAIN CURRENT REAL ESTATE MANAGEMENT

The Debtor-in-Possession, East/Alexander Holdings, LLC (“Debtor”), by its proposed
attorneys, Cristo Law group LLC d/b/a Trevett Cristo, hereby moves this Court for the entry
of an Order, pursuant to Bankruptcy Code Section 327 and Rule 2014 of the Federal Rules
of Bankruptcy Procedure, authorizing the Debtor to retain Big Crow North Management, Inc
(“Big Crow North”) as real estate management company for the Debtor, as being in the best

interests of creditors (the “Motion”), all as set forth more fully below.

JURISDICTION AND VENUE

1. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. 81334
and 8157. This is a core proceeding, pursuant to 28 U.S.C. 8157(b). Venue of Debtor’s
Chapter 11 case and the Motion in this district is proper, pursuant to 28 U.S.C. 881408 and
1409. The statutory predicate for the relief requested herein is 8327 of the Bankruptcy

Code.

BACKGROUND AND PROCEDURAL HISTORY
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2. Debtor filed its Petition under Chapter 11 of Title 11 of the United States Code
on April 1, 2022 (the “Petition Date”).

3. The Chapter 11 Petition was filed to stay foreclosure action by the Secured
Creditor and to obtain control of the Debtor’s properties from a State Court appointed
Receiver, for the benefit of its creditors.

4. The Debtor is a New York Limited Liability Company, which owns and
operates three (3) residential/commercial buildings and associated parking lots situated on
East Avenue in the City of Rochester, New York, located at or in proximity to the Corner of
East Avenue and Alexander Streets (the “Properties”). The Properties are commonly
known as the “Sibley Building”, the “Fitch Building” and the “Valley Building”.

5. The members of the Debtor are URH Properties LLC, which owns a 60%
interest, and is managed by Louis R. Masaschi; and Whittermore Point Holdings, LLC,
which owns a 40% interest, and is managed by Thomas E. Masaschi.

6. The Debtor acquired the Properties by three (3) separate deeds dated July
29, 2019, which were recorded in the Office of the Monroe County Clerk on August 5, 2019.
The Properties have been owned and managed by entities owned and controlled by the
Masaschi brothers for over fourteen (14) years.

7. The Properties are subject to a first mortgage interest held by M360
Community Development Fund, LLC (hereinafter “M360” or “Secured Creditor”), securing a
debt in the approximate amount of $14,000,000, inclusive of additional charges, and no
other liens, except for delinquent real property taxes owing: 1) to the County of Monroe for
tax years 2021 and 2022, in the total amount of $242,312; and 2) to the City of Rochester
for tax year 2022, in the amount of $243,294.
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8. On February 16, 2021, M360 commenced an action in New York State
Supreme Court to appoint a Receiver. On October 21, 2021, the complaint in that action
was amended to include a request by M360 to foreclose its interest in the Properties.
M360 moved in State Court by Order to Show Cause to appoint a receiver in the
foreclosure action. On January 20, 2022, the State Court entered an Order appointing
Wendy Dworkin as Receiver of the Properties. No Notice of Entry of that Order was served
on the Debtor. A copy of the Order for Appointment of a Receiver is annexed hereto as
Exhibit A.

9. The Properties were appraised by Cushman & Wakefield, Inc., in June 2019,
before the Covid Pandemic, to have a combined fair market value of $17,100,000. The
Debtor believes that the value of the Properties is currently in the range of $10,000,000,
based on recent purchase offers which the Secured Creditor has rejected. The Debtor
believes that with its continued management, the lost value can be recovered for the
benefit of all creditors.

10. The facts and circumstances surrounding the filing of these cases are set
forth in the Declaration of Louis R. Masaschi in Support of First Day Motions (the “First Day

Declaration”), which is being filed contemporaneously herewith.

ITISINTHE BEST INTERESTS OF CREDITORS
FOR DEBTOR TO MANAGE THE PROPERTIES

11. The Properties are currently being managed by the State Court appointed
Receiver, Wendy Dworkin. As set forth in the accompanying Declaration of Louis R.

Masaschi, the Receiver is compromised due to a conflict of interest, does not have any
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incentive to maintain current occupancy or find additional tenants, is charging more than
the Debtor’s current management company, and has been deficient in managing the
Properties in many respects. The tenants of the Properties have even signed a petition
requesting that the management company employed by the Receiver be replaced.

12. There have been no allegations by Secured Creditor or the Receiver of
mismanagement by the Debtor other than a default in the payment of monthly mortgage
interest installments. The Receiver has made an issue of the fact that space is being
leased by the Debtor to an affiliate of its real property management company, Big Crow
North Management, Inc. (hereinafter “Big Crow North”), for less than fair market value, but
those leases has been in effect since before the Debtor’s refinance with M360 and are part
of the Debtor’'s compensation arrangement with Big Crow North.

13.  Big Crow North charges the Debtor a 5% commission on rents collected, for
its services, whereas the management company hired by the Receiver, LLD Enterprises, is
charging a 10% commission, which, based on projected rental income of $131,750 per
month, equates to a difference of $6,587.50 per month.

14.  The Debtor's members have invested millions of dollars in the Properties in
tenant buildouts and the Debtor has built relationships with tenants over the years. The
Debtor’s goal in filing this Chapter 11 case is to turn the Properties around, which cannot
be accomplished with an unvested property manager who has demonstrated deficiencies

and self-serving goals.

APPLICATION TO EMPLOY BIG CROW NORTH
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15. The Debtor requires the services of real estate management company to
manage the Properties.

16. The Debtor has selected Big Crow North to manage the Properties.

17.  Big Crow North is a corporation duly existing under the laws of the State of
New York, with offices at 311 Alexander Street, Suite 215, Rochester, New York 14618,
which is in the business of providing real property management services. The principal
officer of Big Crow North has been managing commercial and residential real estate for 30+
years.

18.  The officer and shareholder of Big Crow North is Thomas Masaschi. Mr.
Masaschi is a manager of Whittermore Point Holdings, LLC, which is a member of the
Debtor with a 40% interest.

19.  Big Crow North has been in operation since December 2016 and has been
managing the Properties since that time until January 2022, when the Receiver took over
management.

20.  Big Crow North has been managing the Properties for the Debtor pursuant to
a management agreement dated 2017.

21. Debtor has selected Big Crow North to manage the Properties due to its
expertise, and its knowledge and experience in prior management of the Properties.

22.  The services which Big Crow North provides for the Debtor are as follows:
leasing, accounting services, routine and emergency maintenance, parking lot
management, tenant and vendor relations, and any other services as may be necessary as

circumstances arise.
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23.  The compensation which Big Crow North charges is 5% of all rents collected,
which is fair and reasonable compensation for the services to be provided.

24.  To determine whether an entity to be employed in a bankruptcy case is a
“professional” within the meaning of §327(a) of the Bankruptcy Code, most courts have

applied either a “quantitative” or a “qualitative” test. See In re First Merchs. Acceptance

Corp. No. 97-1500, 1997 WL 873551, at *2(D. Del. Dec. 15, 1997). Under the quantitative
test, courts have required that an entity providing professional services must play a “central
role” in the administration of the estate before it is considered a professional under §327 of
the Bankruptcy Code. Id. By contrast, under the qualitative test, an entity is considered a
professional if it is permitted to exercise discretion and autonomy in addressing the

administration of the estate. 1d. In the First Merchants case, the court developed a non-

exclusive list of factors to be considered when determining whether an entity to be
employed by a debtor is a professional within the meaning of 8327(a) of the Bankruptcy
Code. These factors include:
a) Whether the entity controls, manages, administers, invests, purchases
or sells assets that are significant to the Debtor’s reorganization;
b) Whether the entity is involved in negotiating the terms of a plan of
reorganization;
C) Whether the entity’s employment is directly related to the type of work
carried out by the debtor or to the routine maintenance of the debtor’s

business operations;
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d) Whether the entity is given discretion or autonomy to exercise its own
professional judgment in some part of the administration of the
debtor’s estate;

e) The extent of the entity’s involvement in the administration of the
debtor’s estate; and

f) Whether the entity’s services involve some degree of special
knowledge or skills, such as the entity can be considered a
professional within the ordinary meaning of the term.

See First Merchants, 1997 WL 873551, at 3.

25.  Considering all of the First Merchants factors, the Debtor believes that Big

Crow North is not a “professional” within the meaning of §327(a) of the Bankruptcy Code.
In particular, Big Crow North generally will not be involved in the administration of this
Chapter 11 case, but instead will provide services in connection with the ongoing
management of the Debtor’s business operation and affairs. As a result, the Debtor does
not believe that the retention and payment of Big Crow North must be approved by the
Court. Nevertheless, out of an abundance and caution, the Debtor seeks the relief
requested in the motion to avoid any subsequent controversy regarding the Debtor’'s
employment and payment of Big Crow North during the pendency of this Chapter 11 case.

26.  Notwithstanding that Big Crow North is owned by Thomas Masaschi, who is a
member of a member of the Debtor, the Debtor does not believe that Big Crow North has
an interest adverse to the Debtor, its creditors or other parties in interest on the matters for
which it will be employed, and thus Big Crow North meets the special counsel retention
requirement under 8327(e) of the Bankruptcy Code. The Debtor therefore proposes that
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Big Crow North be excused from filing an affidavit of disinterestedness pursuant to
Bankruptcy Rule 2014

27.  Debtor submits that the proposed employment of Big Crow North, and the
payment of monthly compensation on the basis set forth above, is in the best interest of its
estate and creditors.

WHEREFORE, East/Alexander Holdings, LLC, Debtor and Movant herein,
respectfully requests that this Court grant the Motion, and enter an Order in the form
annexed hereto as Exhibit B, authorizing the Debtor to retain Big Crow North
Management, Inc., as its property manager, and to pay Big Crow North Management, Inc.,
compensation equal to five percent (5%) of rents collected, and granting such other and
further relief as this Court deems just and proper.

Dated: April 5, 2022

Rochester, New York /s/ David H. Ealy

David H. Ealy, Esq.
TREVETT CRISTO
Proposed Attorneys for Debtor-in-Possession
East/Alexander Holdings, LLC
Office and P. O. Address:
Two State Street, Suite 1000

Rochester, New York 14614
Telephone: (585) 454-2181
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