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At a Special Term of the Supreme Court
of the State of New York, Monroe

County, held at the Hall of Justice,
@ Rochester, New York on the f_g_ day of

%c»’\me& 2(@.

PRESENT: HON. J. SCOTT ODORISI, J.S.C.

STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

M360 COMMUNITY DEVELOPMENT FUND, LLC,

Plaintiff,
vs THIS ACTION IS NOT
’ SUBJECT TO THE
PROVISIONS OF SECTION
EAST/ALEXANDER HOLDINGS, LLC, 1302, 1303(1)(A), 1304 AND
LOUIS MASASCHI, and 1306 OF THE REAL
PROPERTY ACTIONS &
PROCEEDINGS LAW
JOHN DOE AND MARY DOE, SAID NAMES BEING
FICTITIOUS AND UNKNOWN TO PLAINTIFF, IT
BEING ORDER ForR
THE INTENTION OF PLAINTIFF TO DESIGNATE ANY APPOINTMENT OF A
AND ALL OCCUPANTS, TENANTS, PERSONS OR RECEIVER
Z(:RPORATIONS, IF ANY, HAVING OR CLAIMING Index No. E202001389

INTEREST IN OR LIEN UPON THE MORTGAGED
PREMISES BEING FORECLOSED HEREIN,

Defendants.

Upon reading the Verified Amended Complaint for Foreclosure of M360 Community
development Fund, LLC (“M360”), verified on October 20, 2021 and Exhibits thereto, the
Affidavit of Richard Marshall, sworn to on September 27, 2021, the Affirmation of Kenneth W.
Africano, sworn to on October 20, 2021, and the Exhibits thereto, and the Memorandum of Law
dated October 20, 2021, and the court having held a telephonic conference with Plaintiffs’
Counsel, Harter Secrest & Emery LLP, Kenneth W. Africano, Esq., of counsel, and counsel for
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Defendants East/Alexander Holdings, LLC (“East/Alexander” or “Borrower”) and Louis
Masaschi (“Limited Guarantor’), Davidson Fink, Richard N. Franco, Esq, of counsel,-to discuss
the temporary restraining order, and

Whereas, the Court signed an Order to Show Cause on October 27, 2021 directing that
service b.e made on the Non-Borrower Defendants by mail and directing that any answering
papers be filed by December 13, 2021;

Whereas, Plaintiff has filed proof of service upon Non-Borrower Defendants; and

Whereas, no Defendant has filed any opposition to fhis application and Richard N.
Franco, Esq. has advised the Court that the Borrower and Limited Guarantor do not intend to
oppose the application; it is hereby

ORDERED that Plaintiff’s application for the appointment of a receiver brought
pursuant to N.Y. Real Prop. Law Section 254, N.Y. Real Prop. Acts. Law Section 1325 and
Plaintiffs’ contractual rights, is granted,

ORDERED that Wendy Dworkin, Esq. of the firm of LLD Enterprises is appointed to
serve as a receiver (“Receiver”) to take immediate charge and possession of the Property and
Secured Collateral (as those terms are defined in the Verified Amended Complaint) and hold,
protect, preserve, insure, manage, improve, secure and control the same until further order of this
Court;

ORDERED, that Receiver shall have power to:

a. take immediate possession of all original records, books, bank accounts,
leases, security deposits of leases (if any), operating licenses, keys, pass
codes and similar items and all other materials owned by Borrower and
relating to the operation of the Property, including, but without limitation,
all records stored in computer-readable memory and any computer
hardware or software necessary to access and process such memory;
provided, however, Borrower may, at its sole cost and expense, copy and
retain books and records of the Property solely to the extent required for

3 of 10



(FPEEBPMONROE_COUNTY CLERK 01720/ 2022 10: 23 AV | NDESXNOF 262111681 389

NYSCEF DOC. NO. 48 RECEI VED NYSCEF: 01/19/2022

filing its tax returns and/or closing of its books, and Receiver shall permit
Borrower reasonable access to such books and records at future reasonable
times to perform such designated activities (“Tax Return/Closing of Books
Access”);

b. collect and receive all rents, income, fees, profits, issues and proceeds
accrued or accruing from the Property and any other sums of money
owing to Borrower with respect to the Property, if any, including any such
amounts from any new tenants, and to the extent permitted by their
respective lease, including any rents presently held in escrow by any
tenant of the Property, and to use the same and such other funds as may
become available to the Receiver by way of advancement or otherwise, in
the payment of the expenses of the receivership with respect to the
Property (the “Receivership”), and if cash on hand and collections
received by the Receiver are insufficient (any such insufficiency from time
to time, “Shortfall Sum”) to pay such expenses, to receive from the Lender
from time to time funds advanced in an amount sufficient to pay.such
Shortfall Sum as it becomes due, which advances shall be obligations
owing to the Lender under the terms of the Note (as defined in the
Amended Verified Complaint), which Note is secured by a first priority
lien on the Property and collateral pursuant to the Mortgage, the Loan
Agreement and the Security Agreement (as defined in the Amended
Verified Complaint), it being acknowledged that if Lender does not
advance such Shortfall Sum, Receiver may elect, with Lender’s prior
approval, to advance same and reimburse itself from future receivership
collections (it being acknowledged, without waiver of Lender's rights
under the Loan Documents, that Borrower will not be requested to fund
advances for Shortfall Sums); provided, however, that the Receiver and
the Lender shall not be liable for any expenses incurred with regard to the
Property prior to the Receiver taking possession of the Property, and shall
not be required to use any rents or other revenues collected after the
Receiver takes possession of the Property for payment of any expenses
incurred with regard to the Property prior to the Receiver's taking
possession of the Property; but notwithstanding the foregoing, the
Receiver, with the prior consent of the Lender, may pay those expenses, if
any, which were incurred in the normal and ordinary course of business of
the Property and which were incurred prior to the Receiver taking
possession of the Property as the Receiver deems reasonably necessary in
the exercise of its business judgment;

c. employ, discharge and fix the compensation and condition for such agents,
contractors, subcontractors, materialmen, architects, engineers,
consultants, managers, brokers, professionals and employees as are
necessary to assist in managing, improving, and securing the Property and
performing its duties as Receiver;

d. to the extent permitted under applicable law, enter into, enforce, modify,
assume, reject and/or cancel such contracts, including any existing
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property management or leasing agreements, as are for the management,
improvement, repair, security, insuring and preservation of the Property;

e. to the extent permitted under applicable law, enter into, enforce, modify
assume, reject and/or cancel leases of the Property on any terms and
conditions the Receiver may consider proper, and to obtain and evict
tenants;

f. protest assessments and pay taxes assessed against the Property (or
confirm that Lender shall cause to be paid), and all other bills and charges
incurred in the ordinary course of business in the exercise of the
Receiver’s duties with respect to the Property during the Receivership;

g receive funds advanced from the Lender, if any, in such amounts as the
Receiver deems necessary or appropriate to protect, preserve, insure,
manage, improve, secure and control the Property, which amounts shall be
subject to approval by the Lender, and which amounts shall be secured by
a first priority lien on the Property;

h. retain reputable legal counsel to advise the Receiver on legal matters that
arise during the Receivership and to represent the Receiver in any
litigation in which he may become a party with respect to the Receivership
or the Property, and to compensate that firm monthly at its customary
hourly rates for attorneys and legal assistants who render services on the
Receiver's behalf, plus expenses;

1. conduct an accounting of the operations of the Property from the time of
the appointment of the Receiver and going forward,;

j. defend all actions at law or in equity which may be brought against the
Receiver or against the Property;

k. bring all actions at law or in equity which cause, or the receivership may
require in Receiver's and Lender's reasonable opinion;

L. have all powers granted the Receiver under the Mortgage, by the
agreement of the parties hereto, and/or by any other applicable laws of the
State of New York;

m. maintain in full force and effect all insurance policies currently in place

and related to the Property, and Borrower shall add Receiver as an
additional insured thereunder, until such time as Receiver elects to and
procures comparable insurance policies for the Property with such types of
coverages, in such amounts and insured by such companies as are
specified in the Loan Documents, or otherwise as may be approved by
Lender. Except as otherwise directed by Lender, Receiver shall maintain,
and Borrower shall not cancel or terminate, any insurance coverages
pertaining to the Property which are currently in place and with respect to
which the premium has been prepaid prior to the date hereof; and Receiver
shall not be required to procure comparable insurance coverage prior to
the date on which the currently-prepaid insured period expires. Borrower
shall fully disclose such expiration dates to Receiver; and
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n. use Borrower's tax identification number in order to operate and report
thereon, but, for the avoidance of doubt, Receiver shall have no obligation
to file, report or pay Borrower's income taxes or any other taxes other than
real property taxes and assessments on the Property.

ORDERED that Borrower and its members, employees, and agents:

0. deliver immediate possession of the Property to the Receiver;

p. not interfere and with the possession and operation of the Property by the
Receiver;

q. turn over to the Receiver all keys for any equipment, motor vehicles, machinery,

buildings, or improvements on the Property and any and all necessary access
codes, pass codes and similar items, including all computers and accounting or
other software used in the management and/or operation of the Property
(including, but not limited to, passwords and codes) all sums held in accounts in
any financial institutions, including, but not limited to:

® tenant/lessee security deposits;
(i1) deposits held in escrow for any purpose;

(1)  proceeds of insurance maintained for, or pertaining to, the Property; (iv)
rent or prepaid rent;

v) funds designated or intended for capital improvements, repairs, or
renovations to, or in connection with, the Property;

(vi)  all other sums of any kind relating to the use, enjoyment, possession,
improvement, or occupancy of all or any portion of the Property:

(vi)  security deposits, security deposit accounts, and an accounting for all
security deposits;

(viil)  tax escrow deposits and paid property tax receipts;
(x)  all existing lease files and similar agreement files for the Property;

x) a tenant and licensee contact list with current notice addresses and
telephone numbers along with a ledger/rent roll of all tenants, licensees and other
occupants at the Property; and

(x1)  executed W-9 form with the federal tax ID number for Borrower and
stating the Receiver's office address.

r. Tumover to Receiver:

® property tax assessment appeal notices and litigation pleadings for the
current tax year and prior years; profit and loss statement, balance sheet, accounts
payable and accounts receivable records for the last three (3) years and year-to-
date statements for 2020;

(i) contractor and subcontractor contact names and telephone numbers;
vendor contracts with all vendor contract names and telephone numbers;
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(i)  acurrent aged account receivable/delinquency report;
(iv)  anaged listing of all trade payables and other payables;
) documents relating to utility accounts, including deposit data;

(vi)  all documents pertaining to pending new leases or renewals, including all
prospects and inquiries for new leases or renewals in the last twelve (12) months;

(vi))  copies of common area maintenance reconciliations (CAM
Reconciliation) for the tenants of the Property for calendar years 2019 and 2020
and estimated statements of CAM sent to the tenants of the Property for
calendar year 2020;

(viif)  documents relating to all construction contracts, including subcontracts;

(ix)  all open invoices for services or goods relating to the Property; insurance
policies and certificates, including the terms of all insurance policies;

x) insurance certificates for all persons or entities related to the Property,
including, but not limited to, contractors, subcontractors, and vendors; existing
executory contracts and service contracts;

(xi)  on-site employee payroll records and employee files and applications;

(xi1)  all current or the most recent copy of any ALTA survey, Phase I and
Phase II environmental reports, traffic studies, demographic studies, physical
condition/engineering reports, building and life-safety code violations, zoning
code information related to the Property, and appraisals;

(x1i1)  all marketing information (in hard copy and electronic format) including,
but not limited to, brochures, photographs (including aerial), maps, signage, social
media information, website domain transfer, shopper email contact list, and list of
Borrower branded graphics or proprietary programs;,

(xiv)  list of historical charges and operating expenses for the Property for the
last three (3) years;

(xi)  bank statements for the ninety (90) days preceding the date of this
Agreement for all operating bank accounts related to the Property, books and
records relating to the Property, including all records of any pending litigation or
insurance proceeds or liens related to or affecting the Property: and

(xi))  all building plans, current site plans, technical manuals for all systems,
machinery or equipment, including inventories of all equipment, furniture,
vehicles, and supplies, on or a part of the Property as well as title certificates and
registrations for all motor vehicles and all maintenance records relating to such
motor vehicles and such other records pertaining to the management of the
Property as may be reasonably requested by the Receiver;

S. turn over promptly to the Receiver any and all rents, income, revenue and profits
arising out of the management, operation or ownership of the Property that it has
in its possession, custody and control on the date of this Agreement or which it
receives on or after the Receiver takes possession of the Property;
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y.

furnish or deliver to the Receiver a list, duly sworn to, to the best of Borrower's
knowledge, of all creditors, lien or general, together with their address, if
known. The Receiver shall then promptly notify by mail each creditor whose
name and address has been ascertained of the appointment of the Receiver;

cooperate in all reasonable ways with Receiver;

not discontinue utility services, including, without limitation, electricity,
gas, water, sewage, garbage, television/cable and telephone, without the
consent of Receiver. The Receiver is authorized to open new customer
accounts with each utility that provides services to the Property or require
Borrower to name Receiver as an authorized user of any of the existing
utility accounts for the Property. Utility companies and other providers of
utility services, including, without limitation, electricity, gas, water,
sewage, garbage, television/cable and telephone are directed not to
demand additional deposits or discontinue service as a result of the
appointment of Receiver;

if requested by Receiver, assign or direct accounts, rent payments and rent
proceeds to accounts designated by Receiver;

if requested by Receiver, endorse checks related to the Property to the
Receiver; and

prepare and timely file, in good faith, its income tax and other business tax
returns and filings.

ORDERED that Receiver shall have the following duties:

Z.

bb.

provide the following on or before the 20% day of each month, to a
representative designated by each of Lender and Borrower: (i) balance
sheet, statement of income and expenses, statement of cash flows, cash flow
forecast addressing the remaining calendar year, and budget versus actual
comparison report; (it) an aged payables report and an aged receivables report;
(1i1) a detailed rent roll showing the rents of each tenant, and for each tenant, the
space occupied, the lease beginning date and expiration date, the rent payable,
aged accounts receivables, outstanding landlord allowances, the rent paid to date
and the security deposit being held for said tenant, each in reasonable detail, and
leasing activity report; (iv) a summary regarding any capital expenditures; and
(v) bank statements with monthly reconciliations (collectively referred to as
“Reporting Information”). Lender shall have the right to audit any of the
Reporting Information upon reasonable notice to the Receiver; and

pay the excess of any receipts over budgeted or foreseeable expenses of
the Receivership less any reasonable reserves on a monthly basis or such
other frequency as is acceptable to Lender to apply against the
Indebtedness (as such term is defined in the Mortgage) in accordance with
the terms therein; and

at the request of Lender, provide a final accounting to Lender and
Borrower. Upon the approval of Lender and Borrower of said final
accounting, the Receiver shall be discharged from further duties, and upon
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such discharge Receiver shall distribute the remainder of funds in the
receivership estate in accordance with such approved final accounting.
The Receiver may maintain sufficient funds to pay its final bills.

ORDERED THAT the Receiver is authorized to market the Property or any parcel thereof for
sale (with or without the Loan) on the best available terms. Upon further order of this Court, the
Recetver shall have the right to execute and deliver any and all necessary documents to
consummate any sale of the Property including, but not limited to, any contracts, deeds, owner's
affidavits, and/or, if the Property is sold with the Loan in place to a party assuming the Loan on
terms satisfactory to Lender in its sole discretion, Loan modification and assumption documents;
provided, however, any contract of sale shall: (a) require a cash deposit upon execution of at
least 4% of the purchase price, (b) be executed after due diligence and contain no contingencies,
(c) be on an “as-is” basis, and (d) if the proceeds therefrom will not be sufficient to pay in full
the then amount of the Indebtedness, shall be subject to the prior approval of Lender, which may
be granted or withheld in its discretion. In order to facilitate a sale pursuant to this section and
the issuance of title insurance coverage with respect to such a sale, Borrower agrees within five
Business Days (the term “Business Days” shall refer to the days of Monday through Friday,
provided, however, that if the referenced period of business days would expire on a holiday
recognized by the State of New York, the time period shall be deemed to have expired on the
next applicable Business Day) of request therefore made by Receiver, Lender and/or title
company, to take such actions as may be reasonably desirable and/or necessary to transfer and
convey the Property or any parcel thereof to a third party purchaser approved by Lender in
accordance herewith, and to execute and deliver to title company and/or to join in (together with
Receiver) any and all necessary documents in commercially reasonable form to consummate any
qualifying sale 6f the Property or any parcel thereof approved by Lender, including, but not

limited to, any deeds (including a Receiver's deed), bills of sale, assignment of leases, owner's
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affidavits and such other entity and/or authority documentation as reasonably may be required by
the title company, and/or, if the Property is sold with the Loan in placeto a paﬂy assuming the
Loan on terms satisfactory, to Lender or any parcel thereof in its sole discretion, Loan
modification and assumption documents, including, without limitation, release of Borrower and
Guarantor for all future obligations post-closing as provided in the Loan Documents, provided,
however, that all of the foregoing shall be at no material cost or expense to Borrower, such that
any seller closing costs shall instead be provided as a credit to the purchaser at closing, and

contain no continued liability to Borrower or Guarantor (as defined in the Loan Agreement).

ORDERED that the Receiver is not required to post a bond; and

ORDERED that the Scheduling Order dated May 20, 2021 is of no effect.

cott Odorisi, ISGIS.C.

ENTER
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