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STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

M360 COMMUNITY DEVELOPMENT FUND, LLC,

Plaintiff,
vs. THIS ACTION IS NOT
SUBJECT TO THE
PROVISIONS OF SECTION
EAST/ALE
XANDER HOLDINGS, LLC, 1302, 1303 (1) (4), 1304
LOUIS MASASCHI, and AND 1306 OF THE REAL
PROPERTY ACTIONS &
PROCEEDINGS
JOHN DOE AND MARY DOE, SAID NAMES BEING NGs Law
FICTITIOUS AND UNKNOWN TO PLAINTIFF, IT
BEING VERIFIED AMENDED
THE INTENTION OF PLAINTIEFF TO DESIGNATE ANY FORECLOSURE
AND ALL OCCUPANTS, TENANTS, PERSONS OR COMPLAINT
igRPORATIONS, IF ANY, HAVING OR CLAIMING Tndex No. E2020001389

INTEREST IN OR LIEN UPON THE MORTGAGED
PREMISES BEING FORECLOSED HEREIN,

Defendants.

Plaintiff, M360 COMMUNITY DEVELOPMENT FUND, LLC, by and through its
attorneys, Harter Secrest & Emery LLP, as and for its Verified Amended Foreclosure Complaint

against the Defendants sets forth and alleges as follows:

Parties
1. M360 Community Development Fund, LLC (“M360” or “Lender”) is a limited
liability company formed under the laws of the State of Delaware with its principal place of
business in Ladera Ranch, California.
2. East/Alexander Holdings, LLC (“East/Alexander” or “Borrower”) is a Limited
Liability Company formed under the laws of the State of New York with a principal place of

business in Rochester, New York.
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3. Louis Masaschi is an individual residing in Longmeadow, Massachusetts and is the
managing member of East/Alexander and the Limited Guarantor of the loan that is the subject of
this action (“Masaschi” or “Guarantor™).

4. The Borrower is the owner of record of the following real property located in
Rochester, New York: 360 East Avenue; 364-370 East Avenue; 355-364 East Avenue; 333-351
East Avenue; 337-339 Alexander Street; 301 Alexander Street; 297 Alexander Street; 335-335.5
Alexander Street; 189-191 Charlotte Street; and 185 Charlotte Street, Rochester, New York 14604,
which is described more specifically in Exhibit A appended hereto and made a part hereof (the
“Property” or “Mortgaged Property™).

5. Exhibit B hereto sets forth the names of the other Defendants herein, which upon
information and belief, have an actual or claimed interest in the Premises or were parties to the
Loan (as defined below). Each of said Defendants is named in this action for the purpose of
foreclosing and extinguishing the listed claim or interest and any and all other right, title or interest
of each such Defendant in the Premises and in the case of the Guarantors and Borrower also for
the purposes of obtaining a deficiency judgment in the event permitted by the Court.

6. Upon information and belief, all of the natural Defendants are residents of the states
referenced in the attached summons; and all of the corporate Defendants are either duly organized
domestic corporations having their principal places of business in the state of New York, or are

foreign corporations having a place of business or the owner of property in the state of New York.
Jurisdiction and Venue

7. M360 and East/Alexander entered into a Forbearance and Modification Agreement
as of May 1, 2020 (“Forbearance Agreement”) (a true and accurate copy of which is attached

hereto as Exhibit C) and Louis Masaschi executed a clause in the agreement stating his consent
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and agreement to the terms thereof. Pursuant to Section 14 of the Forbearance Agreement, the
parties agreed that “any action or proceeding to enforce or otherwise relating to any of the Loan
Documents or this Agreement may be commenced in any. court of the State of New York located
in Monroe County.” Pursuant to Section 15 of the Forbearance Agreement, East/Alexander and
Louis Masaschi waived any rights they had to a trial by jury.

8. Defendant East/Alexander is subject to the jurisdiction of the Courts of the State of
New York because it is a New York limited liability company with its principal place of business
in Rochester, New York and because of the terms of the Forbearance Agreement.

9. Defendant Louis Masaschi is subject to the jurisdiction of the Courts of the State
of New York by virtue of the terms of the Forbearance Agreement and because he is conducting
business in the State of New York pursuant to CPLR 302(a)(1) through his role as managing
member of East/Alexander and as the Limited Guarantor of the Loan.

10.  This is an action to foreclose upon an indebtedness secured by a commercial
mortgage. Accordingly, jurisdiction is also vested in the above court pursuant to § 301 of the New
York Civil Practice Law and Rules (the “CPLR”) and venue is also properly lodged in Monroe
County pursuant to CPLR § 507 as the Mortgaged Premises ar:e situated within the County of

Monroe.
Loan Documents
11. On or about July 29, 2019, Plaintiff M360 provided a loan to Defendant
East/Alexander in the maximum principal amount of thirteen million two hundred thousand dollars
($13,200,000.00) (the “Loan™) for the renovation and development of the Mortgaged Prop‘erties.
12.  The Loan was evidenced by a series of documents all executed on or about July 29,

2019, including the following documents that are relevant to this action: a certain Loan and
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Security Agreement dated as of July 29, 2019, as amended by that certain Addendum to Loan and
Security Agreement dated July 31,2019 (as so amer}ded, thg_“L_pan Agreement”) (true and accurate
copies of these documents are attached as Exhibit D); a certain Consolidated Ame;lded and
Restated Secured Note, dated July 29, 2019 (“Note”) (a true and accurate copy of which is attached
hereto as Exhibit E), a certain Mortgage, Assignmeht of Leases and Rents, Fixture Filing and
Security Agreement dated July 29, 2019 (the “Mortgage”) (a true and accurate copy of which is
attached hereto as Exhibit F), the Collateral Security Agreement dated July 29, 2019 (“Security
Agreement”) (a true and accurate copy of which is attached hereto as Exhibit G), the
Consolidation, Extension and Modification Agreement, an Environmental Indemnity Agreement
and other aﬁcillary agreements relating to the Loan. Louis Masaschi executed in his personal
capacity a Limited Guaranty dated July 29, 2019 (a true and accurate copy of which is attached
hereto as Exhibit H). These agreements are all collectively referred to as the Loan Documents.

13.  The Loan Agreement sets the Initial Interest Rate and the Floor Rate at 7.625%
(Exhibit D; Section 1.17). Provisions permit the increase in the interest rate but do not permit the
interest rate to fall below the Floor Rate. Here M360 has not s‘ought an interest rate above the
Floor Rate. The Loan Agreement also provides for use of the Actual/360 simple interest bases
method for interest computation. (Exhibit D; Section 2.2.1 and 2.2.2).

14. The Loan Agreement also provides, inter alia, that the Borrower will repay the
Loan in accordance with the terms of the Note and provides for additional monthly payments,
including without limitation, Real Estate Property Tax and Insurance Impounds (“PIT Impounds™),

Capital Expenditure Impounds and Tenant Improvement/Lease Commission Impounds. (Exhibif

D; Section 2.3).
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15.  Section 7.1.1 of the Loan Agreement provides that an Event of Default occurs if,
among other events, Borrower fails to make payment within ten days of the due date of the
payment. Section 7.2.1 of the Loan Agreement provides for the right to accelerate upon a default -
“without presentment, notice of intent to accelerate, representations, demand of payment or
protest, which are hereby expressly waived.” (Exhibit D).

16. On or about | July 29, 2019, Lender and Borrower entered into a certain
Consolidation, Extension and Modification Agreement which combined into one set of rights and
obligations all of the promises and agreements in prior Notes and Mortgages and replaced them
with one Note and one Mortgage, executed copies of which are attached as exhibits to the
Consolidation, Extension and Modification Agreement.

17. The Note, executed by Borrower oﬁ or about July 29, 2019, provides for a
maximum Loan of Thirteen Million Two Hundred Thousand Dollars ($13,200,000.00) with initial
funding of Twelve Million Four Hundred Five Thousand Three Hundred Seventy-Four and 00/100
Dollars ($12,405,374.00) and additional advances provided for thereafter. At the time of
commencement of this action the amount funded pursuant to the Note was Thirteen Million, Sixty-
Six Thousand, Forty-Four and 85/100 Dollars ,($13,06.6,044.85). (Exhibit E).

18.  The Note provides for interest only payments until the maturity date of August 1,
2022, at whiqh time Borrower is required to make a Balloon Payment covering the full amount of
the Principal, any unpaid interest and any additional amounts due pursuant to the Loan Documents.
(Exhibit E; Section 2).

19.  Section 3 of thé Note provides for Late Charges, Interest on Interest for all unpaid
interest amounts (Section 7) and provides that the entire principal balance will automatically bear

interest at the 12% default interest rate (Section 6) from the date of default.
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20.  Section 4 of the Note provides that, upon default, Lender can accelerate all amounts
due without notice to the Borrower and defines a default as a failure to make a monthly payment
or an Event of Default pursuant to the Lban Agreement;"' B

21.  The Mortgage provides, inter alia, the Lender with a mortgage interest in and right
to foreclose upon the Mortgaged Property together with a security interest in the Personality,
Fixtures, Leases, and Rents associated with the Mortgaged Property. (Exhibit F; preamble, section
13 and section 33.3).

22.  The Mortgage defines, inter alia, an Event of Default to comport with the definition
in the Loan Agreement (Section 1.3 and 16) and, in the Event of a Default, permits judicial and
non-judicial foreclosure, collection of rents, sale of collateral, the appointment of a receiver and
all other rights available under law. (Exhibit F; Preamble, Section 7,13,33.3 and 33.4).

23.  The Lender paid the proper amount of mortgage tax and had the mortgage along
with the Consolidated, Extension and Modification Agreement and the Note filed and duly
recorded on August 5, 2019 in the Monroe County Clerk’s office.

24.  Lender and Borrower entered into the Security Agreement on or about July 29,
2019. That agreement provides, infer alia, Lender with a security interest in the defined
Collateral (including the items defined in Exhibit A thereto under the categories of General
Intangibles, Accounts, 1nventory, Equipment, Fixtures, Chattel Paper, Documents and
Instruments, Rental Income Lockbox Account, After Acquired Property and Proceeds) and
provides Lender with the Power to sell the collateral upon an Event of Default as defined in the
Loan Agreement (hereinafter “Secured Collateral”) (Exhibit G; Section 7.1).

25.  The Security Agreement further provides that any Event of Default under the Loan

Agreement constitutes an Event of Default of the Security Agreément. (Section 6). In the Event
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of Default, the Security Agreement provides Lender with the Power of Sale (Section 7.1), the right

to have a receiver appointed (Section 7.2) and all remedies available pursuant to the Uniform

Commercial Code or other applicable laws. (Exhibit G).

26.  Pursuant to the Guaranty, Defendant Louis Masaschi guaranteed payment of certain
liabilities including the failure to pay property or other taxesv (Exhibit H; Section 1.1,3) and
approved the right of Lender to fore‘close in the event Borrower defaults. (Exhibit H; Sections 1.1.3

and 7).
Borrower’s Default

27.  Starting with the Loan payment due September 1, 2019, Borrower defaulted by
failing to pay the amounts due within ten days of the due date. The September 1, 2019 payment
was not paid until October 10, 2019. The October 1, 2019, payment was not paid until November
7,2019. The payments due on December 1, 2019, January 1, 2020, and February 1, 2020, were
funded in whole or part from.the Debt Service Holdback account which started with an initial
balance of $200,000.00 and has now been fully depleted.

28. On or about May 1, 2020, M360 and East/Alexander entered into the F orbearance
Agreement (Exhibit C).

29.  Borrower acknbwledged in the Forbearance Agreement the existing indebtedness
and the validity of the Loan Documents and confirmed that Borrower did not have any claims or
counterclaims against the Lender. Section 3 of the Forbearance Agreement states:

. Acknowledgement of Debt and No Claims or Defenses. As of the
Effective Date, pursuant to the Loan Documents, the Borrower is
indebted to the Lender in the principal amount of $12,919,354.00
together with accrued interest and fees and reimbursement of
Lender’s expenses (including attorney’s fees) as provided for in
the Loan Documents (collectively “Indebtedness™). Borrower

acknowledges that it does not have or possess any claims,
counterclaims, causes of action, demands, defenses, recoupment or
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right of offset (each a “Claim” and collectively, “Claims™) against
the Lender in any respect, including but not limited to the
following; (i) the validity or enforceability of any of the Loan
Documents; (ii) the manner or method by which any notices have
been given by the Lender; or (iii) any act, failure to act, claim or
statement of fact that would or might lessen, eliminate or modify
any of the Lender’s rights or remedies pursuant to any of the Loan

~ Documents or applicable law; provided, however, notwithstanding
the foregoing, if the Borrower shall purport to have any such Claim
or Claims, whether known, unknown, asserted or unasserted, the
Borrower hereby irrevocably and forever waives, releases and
relinquishes any such Claim or Claims.

30.  Defendants further agreed that there were existing Defaults. Section 4 of the
Forbearance Agreement states:

Existing Defaults. Borrower hereby acknowledges that the
Existing Defaults existing under the Credit Agreement as of the
date hereof. With respect to each of the Existing Defaults,
Borrower acknowledges that (a) such Existing Defaults are
continuing and have not been waived by virtue of any previous
actions (or failure to act) by Lender or through any course of
conduct or course of dealing or otherwise, and (b) as a result of the
existence of the Existing Defaults, Lender, pursuant to the terms
and conditions of the Loan Agreement and the other Loan
Documents, has the right to, among other things, (i) accelerate the
maturity of all of the obligations under the Loan Agreement and
(iv) charge the Default Rate.

31.  Pursuant to Section 4 of the Forbearance Agreement and Exhibit B thereto,
Borrower agreed that its failure to make payments of interest and/or principal pursuant to the Note,
failure to pay PIT impounds pursuant to the Security Agreement and the failure to maintain a
monthly Debt Service Coverage Rate of 1.10 to 1.00 all constituted Events of Default.

32.  The forbearance period ended on July 31, 2020 and Section 5[c] of the Forbearance
Agreement required Borrower to bay principal and interest payments as regularly scheduled under
the terms of the Note commencing on August 1, 2020 and to pay any outstanding amounts due

under the Loan Documents in twelve equal monthly installments beginning on August 1, 2020.

9 of 15



FPEERZNONROE COUNTY CLERK 10/ 2172021 01: 40 PM | NDESXNOF 262111681 389

NYSCEF DOC. NO. 33 ' RECEI VED NYSCEF: 10/21/2021

33.  Borrower East/Alexander failed to make any payments on the outstanding
indebtedness and failed to make the regularly scheduled payments due under the Note on August
1, 2020, September 1, 2020 and October 1, 2020. Borrower made a payment of $83,008 on
October 30, 2020 which Was applied_‘ as a partial payment to the August 1, 2020 missed
payment. Borrower then missed payments on November 1, 2020 through the present.

34.  Inthe event of a default, Section 6 of the Forbearance Agreement provides Lender
with the ri ghf to accelerate the principal of the Indebtedness, together with accrued interest thereon
and all fees and other obligations of the Borrower accrued under the Loan Documents, “without

presentment, demand, protest or other notice of any kind.” (Exhibit C; Section 6 [C]).

35.  Borrower has defaulted under the Loan Documents and the Forbearance Agreement

and an Event of Default has occurred.

36. By reason of these defauits, Pléintiff, as owner and holder of the Loan Documents
has elected and does hereby elect to declare the entire unpaid principal balance of the indebtedness
evidenced by the Loan Documents including the Note, Loan Agreement, Mortgage, Security'
Agreement and Forbearance Agreement to be immediately due and payable.

37. Plaintiff shall not be deemed to have waived, altered, released or changed the
election hereinbefore made, by reason of any payment after the commencement of this action, of

any or all of the defaults mentioned herein, and such election shall continue and remain effective.

38.  There is justly due and payable to Plaintiff pursuant to the Loan Documents
calculated on August 30, 2021: (a) theAprincipal sum of Thirteen Million, Sixty-Six Thousand,
Forty-Four and 85/100 Dollars ($13,066,044.85), (b) plus interest thereon of One Millién Five
Hundred and Nine Thousand Two Hundred and Fourteen 77/100 Dollars ($1,509,214.77), (¢)

Default Interest charged since September 1, 2020 of Six Hundred Twenty-Seven Two Hundred

10 of 15



FPEERZNONROE COUNTY CLERK 10/ 21720271 01: 40 PM | NDESXNOF 262111681 389

NYSCEF DOC. NO. 33 ' , RECEI VED NYSCEF: 10/21/2021

and Fifteen 52/100 Dollars ($627,215.52); (d) accrued late charges of Seventy-Five Thousand
Three Hundred and Twenty One 53/100 Dollars ($75,321.53), (e) together with reasonable
attorneys’ fees incurred to date and to be 1ncurred to enforce Lender s rights under the Loan
Documents; (f) costs incurred to date and to be incurred for a receiver; (g) such other and further
additional monies advanced by Plaintiff on behalf of the Borrower, and any other additional
charges due and owing plirsuant to the Loan Documente. Regular interest accrues at Two

Thousand Seven Hundred and Sixty-Seven 46/100 Dollars ($2,767.46) per day. Default interest

accrues at One Thousand Five Hundred and Eighty-Seven 89/100 Dollars ($1,587.89) per day.

Relief

39.  The Mortgage provides, among other things, thafc the Plaintiff may foreclose the
Mortgage upon an Event of Default.- (Exhibit F; Preamble and Section 33.3).

40.  The Loan Agreement provides that Plaintiff may recover its reasonable attorney’s
fees and exnenses incurred to enforce its rights pursuant to the Loan Documents. (Exhibit D;
Section 8.12). ‘

41.  The Mortgage dnd other Loan Documents provide that in the Event of Default, the
Lender is entrtled to the appointment of a receiver. (Exhibit F at Section 33.36; Ex. G at Section
7.2). | |

42.  The Defendants have or claim to nave or may claim to have some estate, interest in
or lien upon the Premises, or some part thereof, which estate, interest, or lien, if any, is subject and
subordinate to the lien of the Mortgage.

43, | In order to protect its security, Plaintiff may be compelled during the pendency of
this action to pay taxes,v assessments, water rates, water meter charges, sewer rents, insurance

premiums, and other charges affecting the Mortgaged Property, and Plaintiff requests that any sum

10
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otherwise due and be deemec_l by the Mortgage and adjudged a valid lien on the Mortgaged

Property and the Plaintiff be paid such sums, together with interest thereon, out of the proceeds of

the sale of the Mortgaged Property. - : e

44,  No other action or proceeding has been Brought, or is no pending for similar relief,
to recover the debt evidenced and secured by the Loan Documents, or any part thereof.

45.  Inthe event that Plaintiff possesses any other liens against the Mortgaged Pfoperty
either by way of Judgment junior mortgage or otherw1se Pla1nt1ff requests that such other hens
shall not be merged in Plaintiff's causes of action set forth in this complaint, but that Plaintiff shall |
be permitted to enforce said other liens and/or seek determination of priority thereof in any
independent actions or proceedings, -including, without limitation, any surplus money procéedings

at Plaintiff’s sole and exclusive discretion.

WHEREFORE, >Plainti_ff respectfuﬂy demands judgment that:

(a) each and all of the Defendants in this action and any and all persons claiming under
them or any of them, subsequent to the commencement of this action and the filing
of the notice of pendency in this action, may be forever barred and foreclosed of ali
right, title, interest, claim, lien and equity of redemption in the Mortgaged Property;

(b) any monies arising from the sale of the Mortgaged Property and Secured Cdllateral

- may be brought into Court;

(¢) 'a rgferee be appointed by the Court to icompute all sums due to Plaintiff, togethef
with interest, default interest, late charges, reasonable attorneys’ fees and receiver
fees, together with ariy monies advanced and paid by Plaintiff pursuant to ahy term

- or provision of the Loan Documents as to protect the Mortgage lien, together with

11

12 of 15



NYSCEF DOC. NO. 33

(@

(e)

(®

taxes, insurance premiums and all other charges and liens paid thereon, with interest
upon tlnleg'g amounts from the dates of the respective payments and advances,
together with all amounts due by virtue of statutory costs, allowances and fees, and

together with the costs and disbursements of this action and together with any and

~ all other amounts due Plaintiff under the Mortgage insofar as the amount of such

| monies properly applicable thereto will pay the same;

in the event Plaintiff poséesses aﬁy othe;r'liens against the Mortgaged Property by
way of judgmént, jur;ior mortgage or otherwise, Plaintiff requests that such other
liens shall not be merged on Plaintiff’s cause of action set forth in this complaint
But that Plaintiff shall be permitted to enforce said other liens and/or seek
détermination of priority thereof in independent actions or proceedings, including,
without limitation, aﬁy surplus money proceedings;

that if the Mortgaged Property is sold at foreclosure for less that the amount due
based upon the Judgment of Foreclosure, that the Plaintiff be entitled to enter é
monetary judgment against the Guarantor for any such deficiency as this Court may
determine; |

that a Receiver be Appointed to take possession of all or any part of the Mortgaged
Property and ‘Secured Collateral, with the power to protect and preserve thé
Mortgaged Property and Secured Collateral, to manage and operate the Mortgaged

Property and Secured Collateral preceding foreclosure or sale, and to sell Secured

" Collateral and collect the Rents from the Mortgaged Property and Secured

Collateral and apply the proceeds, over and above the cost of the receivership,

-against the Obligations,

12
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(2) That injunctive relief be granted to enjoin Borrower or Guarantor from wasting or
diverting Secured Collateral or the Rent or other Proceeds from the Mortgaged
Property to their members, themselves, or to another project.

(h) Such other and further relief as the Court may find to be just and equitable.

October 20, 2021 E o Respectfully submitted,
Dated:

HARTER SECREST
e -

By:

Attorneys for Plaintiff

M360 Community Development Fund, LLC
50 Fountain Plaza, Suite 1000

Buffalo, New York 14202-2293
Telephone: (716) 853-1616

Email: kafricano@hselaw.com

/) Kelyﬁéth W. A7cano, Esq.’
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ATTORNEY VERIFICATION
KENNETH W. AFRICANO, ESQ., beirig duly sworn deposes and says that, pursuant to
CPLR 3020(d)(3), he is an attorney for M360 Community Development Fund, LLC, which is a
foreign limited liability company that does not have its office in Monroe County and whereas
undersigned coﬁnsel vhas knowledge of the proceedings and relevant Loan Documents: and he
has read the foregoing Ameﬁded Complaint and knows the material contents thereof and knows

or believes the same is true based upon his knowledge of the Loan Documents and other business

records.

{
AKenreth W. Afrfano, Esq.

Sworn to before me this,Z_DTkgay of
October, 2021

(\Not Bl

Qualified in Niag dun
ID# 01KN5070435 v
Commission Expires Decembar 16, 2022—

10419945_1
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