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DECISION OF HEARING OFFICER

On July 21, 2023, Cahoon Farms, Inc. (Cahoon Farms), filed a unit clarification
petition with the Public Employment Relations Board (PERB), pursuant to § 263.32 of our
Rules of Procedure (Rules) pertaining to matters brought under the Farm Laborers’ Fair
Labor Practice Act and the State Employment Relations Act (Act).! Cahoon Farms
petitions for PERB to clarify that the bargaining unit certified by PERB to include “All
Agricultural employees” includes only seasonal employees who participate in the federal
H-2A visa program (H-2A employees).? On July 27, 2023, the United Farm Workers of

America (UFW) submitted its argument in opposition to the petition for unit clarification.

1 Our Rules were substantially revised with an effective date of February 15, 2023.
Although this unit clarification petition was filed pursuant to our new Rules, the prior
certification matter, discussed in detail below, was processed under our prior Rules, in
effect at the time.

2 Cahoon Farms, 55 PERB 1 3400.03 (2022).
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For the reasons discussed below, | dismiss the petition.3

The material facts here are not in dispute; they consist of submissions made to
PERB and documents issued by PERB in the proceeding to certify the bargaining unit at
issue in this petition. On October 24, 2022, PERB received from the UFW a petition
seeking to represent a unit of “All Agricultural Employees” at Cahoon Farms, which was
designated by PERB as CU-6698.% In a Notice of Petition Filed, dated October 31,
2022, PERB'’s Acting Director Sarah Coleman directed Cahoon Farms to submit, among
other things, “an alphabetized list of employees, with job titles, in the negotiating unit
described in the Petition for the payroll period preceding the filing of the petition who
remain employed at the time of filing.” The Notice also stated that in Cahoon Farms’
response to the petition, it should “address the allegations therein, describe the unit it
claims is appropriate and set forth any other relevant facts,” and submit an offer of proof
in support of “the specific facts [it] would present at a hearing in support of any
objections to the petition raised in its Response to the Petition.”® In response to these
directives, by electronic mail dated November 11, 2022, Cahoon Farms provided a list
of employees in the job title “Farm Workers,” as well as copies of certain payroll and
employment-related records.” Cahoon Farms did not set forth any further response or
objection regarding the appropriateness of the petitioned-for unit. On December 7,

2022, PERB issued a certification of the unit to include “All Agricultural employees.”®

3 For purposes of making my decision, | assume that a unit clarification petition is proper
in the circumstances here.

4 Petition for Unit Clarification, Ex A.

5 Petition for Unit Clarification, Ex B.

61d.

7 Petition for Unit Clarification, Ex C.

8 Cahoon Farms, 55 PERB { 3400.03.
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In support of its petition for unit clarification, Cahoon Farms now contends that
the list of employees that it provided to PERB in its response to the petition included
only H-2A employees; it did not include in its submission any of its non-H-2A
employees, who work for Cahoon Farms as mechanics, truck drivers, tractor drivers, as
well as approximately eight to twelve tree trimmers. It asserts that “neither PERB nor
[the UFW] communicated further with Cahoon Farms or sought clarification of the
bargaining unit specifically proposed by Cahoon Farms.”® Cahoon Farms also posits
that only H-2A employees signed authorization cards, and that none of the non-H-2A
employees signed authorization cards. Further, it claims that H-2A employees and non-
H-2A employees have significantly different duties and terms and conditions of
employment.

DISCUSSION

The Board'’s certification issued in CU-6698 is clear on its face — all agricultural
employees. For the reasons discussed below, | find that the unit as certified includes all
individuals employed by Cahoon Farms who meet the statutory definition of employee.
| find that Cahoon Farms’ arguments otherwise attempt to challenge the scope of the
bargaining unit, and the proper forum to have done so would have been in its response
to Acting Director Coleman’s Notice of Petition Filed and/or to have sought timely review
of the Board’s Certification of Representative and Order to Negotiate.

First, regarding Cahoon Farms’ contention that it provided only H-2A employees
in response to Acting Director Coleman’s instruction, as stated in the Notice of Petition

Filed, to provide a list of the employees described in the Petition, that is, “all agricultural

9 Petition for Clarification, at § 13.
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employees,” | find that Cahoon Farms did not comply with the Notice’s clear directive.
Cahoon Farms' decision to provide less information than was instructed does not have a
limiting effect on the bargaining unit. If Cahoon Farms had desired to argue for a
limitation on the scope of the unit, the proper course would have been to specifically so
state in the prior proceeding, in its response to the UFW'’s petition for certification.

Second, Cahoon Farms asserts that the unit should be limited to H-2A
employees because it believes that only H-2A employees signed dues deduction
authorization cards. Although it does not provide the basis for this belief, even
presuming its truth, such a fact would not be relevant. Among the pertinent inquiries in
a certification proceeding is whether the employee organization at issue has
demonstrated it has support of a majority of the unit based upon the evidence provided
by the parties; as stated in its decision in CU-6698, PERB determined that it does.

Moreover, as above, this argument is one that should have been raised, if ever,
during the proceeding regarding CU-6698 and not now. To the extent that Cahoon
Farms seeks to argue that if non-H-2A employees were included in the calculation of
the unit, the UFW would not have had sufficient dues deduction authorization cards to
establish majority support, as explained above, the time to make this argument and
provide supporting evidence has passed.

Finally, the same holds true for Cahoon Farms’ argument that H-2A employees
and non-H-2A employees have different duties and terms and conditions of
employment; the time to raise these arguments and objections would have been in the
proceedings in CU-6698.

Therefore, based upon the foregoing, | find that the unit certified in CU-6698 for
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“all agricultural employees” includes all employees of Cahoon Farms, an agricultural
employer under the Act, who meet the statutory definition of employee, including both
H-2A and non-H-2A employees. | reiterate the Board’s order in CU-6698 that Cahoon
Farms shall negotiate collectively with the UFW and dismiss the unit clarification
petition.

Dated at Albany, New York
this 3" day of August 2023
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Mariam Manichaikul
Director, Private Employment
Practices and Representation




